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IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT
INAND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff
Case No: 90-1320CF10A
V.

ERNESTO BRHRENS,
Defendant.

DEFENDANT'S MOTION TO CLARIFY AND/OR CORRECT FORMAL CLERICAL
MISTAKES IN THE COURT'S JUDGMENT AND DECREE BY NUNC PRO TUNC
ORDER

COMES NOW, the Defendant, Ernesto Behrens, pro se, and respectfully moves this Honorable
Court pursuant to the applicable Florida Rules of Criminal Procedure to clarify and/or correct
formal clerical mistakes in the Court's judgment and decree by nunc pro tunc order. The

Defendant in support thereof, shows the Court as follows:

RELEVANT PROCEDURAL BACKGROUND

1. The judgment of conviction and sentence was entered in the Seventeenth Judicial Circuit

Court, in and for Broward County, Florida. The Honorable John A. Frusciante, presiding.

2. The Court's reporter in this case was Nancy Dormi.

3. The State of Florida was represented by Assistant State Attorney Kathleen George.



4. The Defendant was represented by privately retained counsels Arthur Joel Levine, Esq., and

Michael N. Lygnos, Esq.

5. On February 6, 1990, the Defendant was charged in a six-count information with Counts 1 and
2, armed burglary of an unoccupied dwelling pursuant to section 810.02(2), Fla. Stat. (1989);
Count 3, possession of burglary tools pursuant section 810.06, Fla. Stat. (1989), Count 4,
tampering with evidence pursuant to section 918.13, Fla. Stat. (1989); and Counts 5 and 6 grand
theft pursuant to section 812.014(1)(a,b) and 2(c), Fla. Stat. (1989).

6. On May 14, 1992, after two years of plea negotiations, and with the approval of the State, the
Defendant entered an "Alford" plea to five of the six counts alleged in the information.' The plea
provided that the Defendant would plea to two reduced Counts of burglary of an unoccupied
dwelling, carrying maximum sentences of 15-years in the Florida Department of Corrections;
one Count of possession of burglary tools, carrying a maximum sentence of 5-years in the
Florida Department of Corrections; and two Counts of grand theft, carrying maximum sentences
of 5-years in the Florida Department of Corrections. Count 4, tampering with evidence would be
dismissed by the Court and the Defendant would agree to waive his right to appeal. According to
this plea, the State recommended a sentence of 2-years of community control followed by

3-years of probation.

7. At sentencing, the judge conducted a thorough plea colloquy, accepted the Defendant's plea

and immediately imposed the agreed sentence upon the Defendant.

8. However, although the plea form correctly depicts the maximum penalties for each individual
offense the Defendant plead guilty to, and it properly shows the dismissal of Count 4, tampering

with evidence, it still erroneously purports to two Counts of (armed) burglary of an unoccupied

1 Should be noted that Florida Rules of Criminal Procedures 3.172(d) allows for pleas of convinience or
best interest where the defendant simply acknowledges that the uncertain risk of trial on additional or
more serious charges compels him to accept conviction and punishment on reduced charges even while
maintaining innocence. See: North Carolina v. Alford, 400 U S. 25 (1970)(Defendan, charged with first
degree murder, protested his innocence butplead guilty to second degree murder to avoid a possible
death sentence).



dwelling instead of the two Counts of burglary of an unoccupied dwelling the Defendant
ultimately plead to.

9. Equally mistaken is the judgment form which depicts (armed) burglary of an unoccupied
dwelling, under section 810.02(1), classified as a first-degree felony offense instead of just

burglary of an unoccupied dwelling, under section 810.02(3) a second-degree felony offense.

10. Additionally, the scoresheet in this case, unambiguously depicts multiple deletions and
additions being made without identifying the individual who made the changes or specifying
when those changes took place. However, the scoresheet clearly shows that the person making
the changes mistakenly upgraded the felony offense while scoring it, instead of reducing it to

second-degree felonies according to the plea entered by the Defendant.

11. Appears to the Defendant that the judge never redacted the word "armed" from the plea form
and the State inadvertently never filed the superseded information charging the reduced charges
of "burglary of an unoccupied dwelling." Therefore, the judge simply imposed the agreed

sentence on the wrong charges.

12. In 1995, the terms of community control and probation imposed in this case were early

terminated and successfully completed.

13. In 2005, the Defendant contacted Mr. Arthur Joel Levine requesting a Sworn Affidavit
stating the facts of what took place on the plea negotiations he represented the Defendant during

the May 14, 1992 plea. Mr. Levine ultimately submitted the attached Sworn Affidavit.
14. Soon after the Defendant received the Sworn Affidavit, Hurricane Katrina threatened the
Institution where the Defendant was staying at. So the Defendant immediately mailed this

affidavit to his friend Franziska Kaltenbach to secure it for him.

15. Unfortunately, the Affidavit got lost/misplaced while at the house of Ms. Kaltenbach.



16. It was late in 2005, when the Defendant tried to contact Mr. Levine for a copy of his
Affidavit. At that time the Defendant found out that Mr. Levine had passed away a few months
earlier that year. At that point and time, the Defendant was without Mr. Levine's live testimony

and without his Sworn Affidavit.

17. 1t was recently that Ms. Kaltenbach while she was going through some old boxes in her

home, that she came across the lost/misplaced Affidavit from Mr. Levine, here attached.
This Motion follows:
ARGUMENT

Although the Rules of Criminal Procedures do not include a rule authorizing the correction of
errors in judgements, the Florida Supreme Court has determined that a court of record may, even
after expiration of term, correct formal clerical mistakes in its judgements and decrees by nunc
pro tunc order, which will, as a general rule, relate back to and take effect as of date of judgment

or decree so corrected. See Boggs v. Wainwright, 223 So0.2d 326 (Fla. 1969).

The Appellate Courts have expanded this determination into a de facto adoption of Fla. R. Civ.

Proc. 1.540(a) in criminal proceedings in that:

"Clerical mistakes in judgements, decrees, or other parts of the record and errors therein arising
from oversight or omission may be corrected by the court at any time on its own initiative or on
the motion of any party and after such notice, if any, as the court orders." See: Luhrs v. State, 394
So0.2d 137, 139, n.1 (Fla. 5th DCA 1981).

Since nunc pro tunc simply means "now for then," when applied to the entry of a legal order or
Jjudgment it normally does not refer to a new or fresh (de Novo) decision, as when a decision is
made after the death of a party, but relates to a ruling or action actually previously made or done
but concerning which for some reason the record thereof is defective or omitted. The later record
making does not itself have a retroactive effect but it constitutes the later evidence of a prior

effectual act. See: Luhrs, supra.



A judgment nunc pro tunc presupposes a judgment actually entered at the proper time, but not
entered or adequately recorded. Thus, the proper use of a nunc pro tunc order is to make the

record "speak the truth" as to what actually occurred.

Therefore, in this particular case, because the requested change and clarification would not
affect any legal rights and obligations — the Defendant would remain convicted of the two
reduced counts of burglary of an unoccupied dwelling and sentenced as before, and his terms of
community control and probation have already been successfully completed. This Court now can
clarify, by a nunc pro tunc order, the sentence imposed to overcome the clerical errors and
omissions in this Court's judgment and decree to now indicate that the sentence of 2-years of
community control followed by 3-years of probation imposed upon the Defendant on May 14,
1992, was for the two reduced Counts of burglary of an unoceupied dwelling (Counts 1 and 2),
and the one Count of possession of burglary tools (Count 3) and the two Counts of grand theft
(Counts 5 and 6).

WHEREFORE, based on the forgoing facts, arguments, authorities and the Court and jail files
and records, the Defendant prays this Honorable Court clarifies and correct formal clerical
mistakes in the Court's judgment and decree by a nunc pro tunc order, and grant any other such

Jjust and fair relief this Court deems proper.

Respectfully Submitted,

S]
Ernesto Behrens, DC# 732564




OATH

UNDER PENALTIES OF PERJURY and administrative sanctions from the Department of
Corrections, including forfeiture of gain time if this Motion is found to be frivolous or made in
bad faith. I certify that I understand the contents of the foregoing Motion, that the facts contained
in the Motion are true and correct, and that I have a reasonable belief that the Motion is timely
filed. I certify that this Motion does not duplicate previous motions that have been disposed of by
the court. T certify that I understand English and have read the forgoing Motion or had the
Motion read to me. I further certify that this Motion and its statements are made in good faith.

[S]
Ernesto Behrens, DC# 732564

CERTIFICATE OF SERVICE

I HEREBY CERTIFY, that a true and correct copy of the foregoing Motion was mailed via
U.S. first class mail to: the Office of the State Attorney, at the Postconviction Unit, 201 S.E.
Sixth Street, Fort Lauderdale, Florida 33301 and to the Broward County Main Courthouse, 201
S.E. Sixth Street. Fort Lauderdale, Florida 33301. On this___day of 2022.

[S] )
Ernesto Behrens, DC# 732564
Martin Correctional Institution
1150 S.W. Allapattah Road
Indiantown, Florida 34956




IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff

Case No: 90-1320CF10A
V.

ERNESTO BRHRENS,
Defendant.

EXHIBITS TO DEFENDANT'S MOTION

Exhibit A - Charging Information

Exhibit B - Plea Form

Exhibit C - Judgment Form and Sentencing
Exhibit D - Scoresheet (Rule 3.988)

Exhibit E - Affidavit of Arthur Joel Levine, Esq.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY, that a true and correct copy of the foregoing Motion was mailed via
U.S. First class mail to: the Office of the State Attorney, at the Postconviction Unit, 201 S.E.
Sixth Street, Fort Lauderdale, Florida 33301 and to the Broward County Main Courthouse, 201
S.E. Sixth Street. Fort Lauderdale, Florida 33301. On this___day of 2022.

[S] ,
Ernesto Behrens, DC# 732564
Martin Correctional Institution
1150 S.W. Allapattah Road
Indiantown, Florida 34956
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

THE STATE GF FLORIDA INF DRMATION FOR

ERNESTO JOSE BEHRENS I.-II. ARMED BURGLARY (DWELLING)
IIT. POSSESS{ON OF BURGLARY TOCLS
i Iv. TAMPERIN3 WITH EVIDENCE
1, V.-VI. GRAND THEFT

|
vs. |
i
'
|
|

iN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA:

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Clrcul of Florido, us Prosecuting Attamey for the
Stato of Florlda in the County of Broward, by and through his undersigned Assistant State Attorne 1, charges that

ERNESTO JOSE BEHRENS

1 a o 0
ontho. 27N por January 221320 intho County and State aforesale.

did then and there, as part of a common schme, plan or purpose,
unlawfully, enter or remain in a structure or the curtilage thereof,
to-wit: a dwelling, located at 921 West Cypress Lane, Pompano Beach,
Florida, property of Joan Br r, with intent to comnit therein the offense
of Theft, to-wit: the obktaining, using, or endeavoring to obtain or use
the property of another, said property being of value, with the intent to
permanently or temporarily and unlawfully deprive the owner or any other
person of said preperty or the use and benefit thereof, and in the course
thereof he was armed or arm himself within such structure with explosives
or a dangerous weapon, to-wit: a hatchet hamner, contrary to F.S.
810.02(1) and F.S. 810.02(2)

COUNT IT
orney of the Seventeeth Judicial Circuit of
y for the State of Florida in the County of
undersigned Assistant 3tate Attorney, charges

AND MICHAEL J. SATZ, State Attt
Florida, as Prosecuting Att
Broward by and through h

that (S (o} BEHREN on the 17th day of Jaiwary A.D. 1990, in the
County and State aforesaid, d then and there, as part of a com -

plan or purpose, unlawfu remain . a s t the
curtilage thercof, to-wit located at 919 West press Lane,
Pompano Beach, Florida, property of Jean Ratner with intent to commit
therein the offense of Theft, to-wit: the obtaining using, or endeavoring
to obtain or use the property of another, said p-operty keing of value,
with the intent to perma tly or temporarily and unlawfully deprive the
owner or any other pe n cf said property or the use ard benefit thereof,
and in the course thereof he was armed or arned himself within such
structure with explosives or a dangerous weapon, to-uit: a hatchet hammer
conkrary to F.§. 810.02(1) and F.S. 810.02(2),

COUNT IIX
AND  MICHATL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of
Florida, as Prosecuting Attorney for the State of Florida in the County of
Broward, by and through his undersigned Assistant State Attorney, charges
that [ERNESTO JOSE BEHRENS, on the 17th day of January A.D. 1990, in the
County and State aforesaid, did then and there, as pcrt of a common scheme,
plan ox purpose, unlawfully have in his possession a tcol, machine, or
implement, to-wit: a hatchet hammer, with the intent to use the same or
allow the same to be used to commit any burglary or trespass, contrary to
F.S. 810.06,




COUNT IV
AND MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of
Florida, as Prosecuting Attorney for the State of Florida in the County of
Broward, by and through his undersigned Assistant State Attorney, charges
that ERNESTO JOSE BEHRENS, on the 17th day of canuary A.D. 1990, in the
County and State aforesaid, did then and there, as part of a common scheme,
plan or purpose, alter, destroy, conceal cr remove any record, document, or
thing, to-wit: burglary tcols, with the purpose of impairing its verity oxr
availability in a criminal trial, proceeding o1 investigation by a duly
constituted prosecuting authority, law enforcemert agency, grand jury, or
legislative committee of this state, to-wit: Pompano Beach Police
Department, knowing that said proceeding or investigation is pending or is
about to be instituted, contrary to F.S. 918.13(1)c.,
couNT Vv

of the Seventeenth Judicial Circuit of
or the State of Florida in the County of
Broward, by and through his unde gned Assistart. State Attorney, charges
that ERNESTO JOSE & 5, on i7th day o amzary AR 12920, -in the
County arnd State aforesaid, did then and there, as part of a common scheme,
plan or purpose, unlawfully use, or endeavor to use the property of Joan
Brawer, to-wit: jewelry, with the intent to either temporarily or
permanently appropriate the property to his own use or to the use of any
person not entitled thereto, knowing or having reaton to know said property
was stolen, contrary to F.S5. 812.014(1)a., and {1}{b), and F.S.
812.014(2)c,

AND MICHAEL J. SATZ, State Attorn:
Florida, as Prosecuting Attorney

COUNT VI .

AND MICHAEL J. SATZ, State Attorney of the Seventecenth Judicial Circuit of
Florida, as Prosecuting Attorney for the State of Florida in the County of
Broward, by and through his undersigned Assistant State Attorney, charges
that ERNESTC JOSE BEHRENS, on the 17th day of January A.D. 1990, in the
County and State aforesaid, did then and there, as part of a common scheme,
plan or purpose, unlawfully use, or endeavor to use the property of Jean
Ratner, to-wit: jewelry, with the intent to either temporarily or
permanently appropriate the property to his own use or to the use of any
person not entitled thereto, knowing or having reazon to know said property
was stolen, contrary to F.S. 812.014(1)a., and (1)(b), and F.5.
§12.014(2)c,

SM/31g/2/5/90

L R
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In the Civeltit Court of tye #smmtmﬂj .
Judicial Civenit
Jn and for Browad County, Horide /

CRIMINAL DIVISION
JUDGE JOHN A. FRUSCIANTE

STATE OF FLORIDA vs. F RYESTE Be HALI S 2 CASE NO.
G8 - 1326 ¢fF

ACKNOWLEDGMENT OF PLEA AND WAIVER OF RIGHTS

17 1 am named defendant, and I ernter my plea of: guilty/noclo
contendere/fguilty in my best intiris’t/" to the foliowing harges:

- s

2 CA 7 Maximum penalties
fhe e Do ey (pwee) B2er RETS
oy Rude Toiig . Sous

t'g:tib‘n THeer 3ma D (rep s

7

A9A

L‘Z&l,‘ I understand that I have the right to be representei by an attorney at all stages of
these proceedings until this case is terminated: that I Lave a right to a jury trial; that I
have the right to compel the attendance of witnesses on my behalf; that I have the right
to confront and cross-examine witnesses testifying agziast me; that I have the right not
to testify or to incriminate myself; and that I may reman silent if I so choose. I hereby

waive and give up all of these rights by entering this plez.. (E, RTA

BN o d
i;t;g I understand that by my plea, I give up the right to zppeal any decisions made by the
court to date. I understand that I have the right to appeal only the jurisdiction of the
court to enter the judgment and the legality of senterce entered herein and that any
such appeal must be filed within thirty days from the entry of j xr\ent in this case. If I
cannot afford a lawyer-for appeal, one will be appointed for m{(;é’;,R

‘1 {i[:v?!i."' I admit that there is a factual basis for the charges to which I am pleading, and I
“agree that the court may rely on the statements contained in the rrobable cause affidavit
and police reports in determining this factual basis.

I understand that if the court accepts my plea to these charges, my sentence will be
P
- " e N : o
Ly Commuin, Cowmuy  foicoves sy 3ups fopenu “Tred 1y Dpen Ceur,
PSSO S5 S I NSO S A 2 PR Y 1Y L DV

Other than this proposed sentence, nobody has made any promises or representations
to me, nor has anyone threatened me or in any way forced me to enter this plea. 1am
doing this freelv and voluntarily.




y

(E_ [I‘I Q‘. (:‘ {b"‘;
“6. ! have had enough time to fully discuss the facts and circumstances surrounding my

arrest with my lawyer and I do not need any further time to review this case with my
attorney before entering into this plea.

I am represented by the undersigned attorney, witly whom I have discussed the
charges against me and any and all possible defenses to these charges. Any questions I
have had about my case have been answered to my satisfaction, and I feel my attorney
_has represented me effectively and I am satisfied with this representation.

k[-ié;}"l understand that any answers contained in this Acknowledgment of Plea and Waiver
of Rights Form can be used against me in a prosecution for perjury, or a violation of
probation/community control proceeding.

Ay :
€Y 1 waive any right I might have to a Pre-Sentence Investigation.

'\idb I understand that. if I am not a United States citizen a plea in this case could have
‘negative consequences en my immigration status including, but not limited to,
deportation from this country,

N 3

£, I am not under the influence of any alcoholic beverage, drug or medicine at the
time 1 sign this plea form. I am not suffering from any mental or physical problems
which affect my understanding of this plea.

@ ‘2. 1 have personally read the foregoing Acknowledgment of Plea and Waiver of Rights,
“and I have personally placed my initials over the number of each of the sections I have
read. 1 understand cverything stated in the foregoing Acknowledgment of Plea and
Walver of Rights, and I wish to enter my plea at this time.

Dated (““ {c“’ Signe

I am the attorney of record and I have explained each of the above rights to the
Defendant, and to the best of my knowledge and belief the defendant fully understands
each and every one of them and the defendant has placed his/her initials over the
numbers of each of those sections above. I have explainec the nature of the charges and
any possible defenses to these charges with the defendant, and I hereby cencur with the
defendant's decision to waive the above rights and to ente';i'l/i\/{slmea.

)

.

Dated, S !“f (q" Signed

ATTORNEY FOR DEFENDANT
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e
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&1 CRIMINAL JUDGMENT b
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THE STATE OF FLORIDA VS.

CASE NUMBER

Erneake Qohrens Q-7 %;73://’

PLAINTIFF DEFENDANT
[} PROBATICN VIOLATOR ST.ATTY. Vd’ 7 ’i(;( \Qﬁwf
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T‘ho" :flll&a)(ﬂ ‘h‘Y}Z rpﬂv‘ telng o batoro thin Count representad
by #VL///U/—n /7174M o . hiz comey of recard, and having:
3 Beon tried found f the Toliowing crt
‘°"'5';mi‘°" % Ertored @ ;:Z of wrﬁ»‘y "o toflowing cnqusm)s("
3 Entored a piea of nolo contandere to the following crirrx (g)
OFFENSE STATUTE DEGRER CASE
COUNT / CRIME NUMBER(8) OF CRIME NUMBER
T , > 3 0. OrQ D)
L L_sj et T ; 3
VA AN Y TRV ‘—FLIF//T %) oluqu =
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sec2ce0ece0epPOO0OOO0CCORRPA DS

The Defendant Is hereby orcaced to pay tha sum of Twenty Dofare ($20.00) pursuar to F.8. $60.20 (Crimas Corg. Trust Fund). The De-
tendanz Is furthor ordered 1o pay the cum of Five Detiars ($8.00) as court costs purauant to F.S. 942.28(4).
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THE CIRCUIT/COUNTY COURT, I AND FOR BREOWARD COUNTY, FLORIDA
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CRIMINAL PROCEDURE RULES
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Primary offense counts in excess of four:

Add 8 for cach additional life
Add 7 for each additional st pbl
Add 6 for each additional 1st
Add 3 for each additional 2nd
‘Add 2 for each additional 3rd

Total

1. Additional Offenses at Conviction

Counts
1 2] 31 ¢4
Life 161 19] 21} 231
1sz pbl 14416} 181 20}
Ist 12114 161 17
2nd (] 7{ 8t 9
3rd 4] sl 6t 7|
MM 1] 2] 3] 4]
Additional offense counts in excess of four:
Add 2 for each additiopal life
Add 2 for each additionai Lst pbl
Add 1 for each additional 1st
Add 1 for cach additional 20d
Add 1 for each additional 3rd
Add 1 for each additional MM
Total

Rule 3.988
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Primary coavictions in excess of four:
Add 97 for cach additional life
Add 73 for each additional 1st pbl
Add 58 for each additional 1st
Add 27 for cach additional 2nd
Add 9 for each additional 3rd
Add 1 for cach additional MM

IL B. Same Category Priors

Total

Add § for each prior category 5 offense

Priors x 5 =

IV. Legal Stares at Time of Offense

Stams

Points

No restrictions

1 0

Total

V. Victim Injury (physical)

Degree of Injury
None

x

Slight

Moderate
Death or severe

G[Bme

Number =

Total

[T

Total Points

11
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Rule 3.988 RULES OF COURT 1232
Rule 3.988(c)
Category 5: Burglary
W
<y
Ziky
Z i Chapter $10- Burglary
;g Subsection 806.13(3) - Criminal Mischief |
% Section 817.025 - Obtaining Access 102 Home or Private Business by False Personation or Representation
2
¥
o d GUIDELINE SENTENCE
<
f, :f Points R ded Range Permitted Range
;’ 20 - 46 &1y nonstate prison sanction Any noastate prison sanction
community control or Donstate prison sanction community
2 47 -7 12 - 30 months i i “ywmlorl;-llfzyun' i
J 3 community coatrol or
g - % Q12-312) ’ 1-412 yearsi i
4
7 91 - 106 G2-417) ‘ 212 - 512
f—— -0 |
5
107 - 120 (412-5172) ' . -7 5
L S H
6 & :
121 - 143 s12-7 412 - 9
8
144 - 164 -9
10 v
165 - 205 (9-12) 7-17
15
206 - 265 (12-17) ’ 9 -2
266 - 325
25
326 - 385 (2-27) 17 -40
= |
386 - 445 (27-40) $
—— i
45+
Note — Any person seatenced for a felony offense committed after October 1, 1988, whose presumptive sentence is any i

Donstate prison sanction may be seatenced to Sommuaity coatrol or 10 a term of incarceration ot 1o exceed 22 months.
Such sentence is not subject to appeal. However, before imposing such scatence, the court shall give duc consideration to
the criferia in 5. 921.00(1).  §921.001(5), Fla. Stat. (Supp. 1988).
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AFFIDAVIT OF ARTHUR JOEL LEVINE, ESQ.

STATE OF FLORIDA }
S.S.
COUNTY OF MIAMI-DADE }

BEFORE ME, the undersigned authority, personally came and appeared Arthur
Joel Levine, Esq. who, after being duly sworn, did depose and say:

1. Tam Arthur Joel Levine. I am a resident of the State of Florida and am
over the age of eighteen and am sui juris.

2. T'am an Attorney at Law, and am a member in good standing of The
Florida Bar. Ihave been a member since 1984.

3. From 1990-1992, I represented Emesto Behrens in Broward County
Circuit Court, Case No. 90-1320CF, before Judge Frusciante. Mr. Behrens was charged
with armed burglary, possession of burglary tools, and grand theft.

4. Although I am not usually able to recollect elements of cases that I
handled so many years ago, I so have a specific recollection of Mr. Behrens’ case
because of the extensive plea negotiations before and at the plea hearing.

5. Thave also discussed this matter with my former law partner, Michael N.
Lygnos, who was also intimately involved in the Behrens case and the plea negotiations,
and who presently practices in Tampa.

6. I am the attorney who filled out the Plea Agreement signed by Ernesto
Behrens.

Z: The “armed” element of the burglary charge arose because the arresting
agency charged Mr. Behrens with possessing a weapon during the burglary. The alleged

“weapon” was either the crow bar or screwdriver that had been in Mr. Behrens’ tool bag



when he was arrested, and I advanced that they were traditional burglary tools, not
defensive or offensive weapons. I further advanced that since the burglary had had been
planned to occur and did occur while no one was at home, the burglary was not of an
occupied dwelling, and the burglary tools were not weapons because the burglary was
planned to occur and did occur when there was no one in the home to use the “weapon”
on.

8. After many discussions, the Prosecutor agreed to drop the “armed” from
the burglary charge, and Mr. Behrens entered an Alford plea of guilty to the felonies of
burglary of an unoccupied dwelling (that carried a 15-year maximum sentence),
possession of burglary tools, and grand theft. The State agreed to recommend a sentence
of 2-years’ of Community Control, followed by 3-years’ of probation.

9 My best recollection is that prior to approaching the Judge, the Prosecutor
and I discussed the “armed”, and the Prosecutor agreed that we would plead only to
Burglary of an Unoccupied Dwelling and drop the “armed”, and thus the maximum
sentence would be fifteen (15) years.

10. When called, we approached Judge Frusciante, and I handed-up the signed
plea agreement. Judge Frusciante then questioned Mr. Behrens, me, and the Prosecutor
before taking the plea. Judge Frusciante specifically inquired about the “armed” charge,
and was told by the Prosecutor that the State would be filing a Superceding Information
charging the reduced charge of “burglary of an unoccupied dwelling”, and that it was that

charge that Mr. Behrens was pleading to.



11.  Ibelieve it was for the sake of expediency that Judge Frusciante
determined to go forward with the plea, instead of reconvening at another date after the
Superceding Information had been filed.

12. At the time of this discussion, the plea agreement was in front of Judge
Frusciante, elevated from my view, and I never saw the document or a copy of it again
until just this week. It is my recollection that Judge Frusciante stated he would correct
the plea agreement by redacting “armed”; he had a pen in his hand, appeared to write
something, and it was my belief at the time that he had done so.

13. Had Inot believed that the word, “armed” had been redacted from the plea
agreement and that a Superceding Information charging a reduced offense would be filed,
I'would not have allowed Mr. Behrens to take a plea that day, and he would not have
done do.

14.  Ibelieve now that I should have asked Judge Frusciante to allow me to
review the plea agreement before I left the courtroom, but at the time I believed that the
redaction had been made and I did not do so.

FURTHER AFFIANT SAYETH NAUGHT.

\ W Mig (.

Arthur Joel Levine, Esq:

SWORN TO AND SUBSCRIBED before me, on this 31* day of March, 2005, in
the city and county aforesaid, by Arthur Joel Levine, Esq., personally known to me, who
did swear under oath that the above affidavit is true and correct to the best of his

knowledge and belief.




