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IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,
Case No: 98-5739 CF10A
V. Judge: Andrew Siegel

ERNESTO BEHRENS,
Defendant.

SECOND AMENDED
MOTION FOR POST-CONVICTION RELIEF

COMES NOW, the Defendant, Ernesto Behrens, pro se, hereby files this Second Amended
Motion for Post-Conviction Relief pursuant to Florida Rule of Criminal Procedure 3.850(b)(1),
on the grounds of “newly discovered evidence” and respectfully requests this Honorable Court to
vacate and set aside the conviction and sentence entered in this case. In support thereof the
Defendant states as follows:

STATEMENT OF THE CASE

1. On March 27, 1998, the State filed a criminal information against the Defendant charging

him with Count 1, armed sexual battery and Count 2, burglary of a dwelling with a battery.

2. On September 14, 2000, the jury found the Defendant guilty as charged in the information

(No lesser included offenses were given to the jury).

3. On November 13, 2000 the Defendant was sentenced to served two (2) concurrent life

terms 1n the Florida Department of Corrections.

4. The judgment of conviction and sentence was entered in the 17th Judicial Circurt Court in

and for Broward County, Florida. The Honorable Judge Alfred Horowitz, presided.
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5. The State was represented by Assistant State Attorney, Dennis Siegel.

6. The Defendant was represented by Private Attorneys, Tyrone Terrel and Andrea

Shellowitz.

7. The Defendant's conviction and sentences were appealed to the Fourth District Court of
Appeals. See: Case No 4D-4484 On October 30, 2002 the Appellate Court entered an order
affirming the Defendant's judgment and sentence with am opinion. See: Behrens v State, 830

Se.2d 190 (Fla. 4th DCA 2002). “The Mandate™ was issued on December 17, 2002,

8 The Defendant's conviction was based exclusively on DNA evidence listed by the State in

its “Discovery” submission.

9. The Defendant has filed multiple prior post-conviction motions.

10 On or about January 25, 2018 the Defendant timely filed his original motion for
post-conviction relief pursuant to Florida Criminal Procedure Rule 3.850(b)(1), “newly

discovered evidence.”

11. On February 5, 2018, this Honorable Court issued its Show Cause Order requesting a

“State Response.”

12. On April 4, 2018, the State motioned the Court for a sixty (60) days extension of time to

»

file their “Response

13. On April 4, 2018, the Court granted the State's request for additional time to file their

“Response.”



14. On June 7, 2018, the State again motioned the Court for an additional sixty (60) days

extension to file their “Response.”

15. On June 7, 2018, the Court granted the State's request for additional time to file their

“Response.”

16. On July 19, 2018, the Defendant received via U.S. Mail, a sworn affidavit from Siru
Andelin, the Defendant's former fiancee. The affidavit reveals additional new evidence that could
not have been discovered through due diligence and is likely to produce an acquittal at trial. This

affidavit was the reason for the “Amended Motion”

17. On August 14, 2018, this Honorable Court issued a second “Show Cause Order” requesting
the State fo file a “Response” to the Defendant's motion within ninety (90) days from the date of

the Court's Order.

18 On November 17, 2018, the State moved the Court for extension of time to file its

“Response”

19. On November 27, 2018, this Court granted the State's “Motion for Extension of Time”.
This Court granted additional sixty (60) days, making the State's “Response™ due on January 27,
2019.

20. On February 11, 2019, the Defendant filed a “Motion for Leave to file a Second Amended
Motion for Post-Conviction Relief” due to newly discovered evidence obtained from BSO Crime

Lab.

21. Asto the date of the filing of this “Second Amended Motion for Post-Conviction Relief”

the Court has not rule yet on the Defendant's above motion filed on February 11, 2019

This motion for post-conviction relief follows:
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TIMELINESS

Although Rule 3.850 motions must be filed within two years of the date that the judgment
and sentence become final, claims of newly discovered evidence fall within the exceptions of
this time limitations, Doby v State, 23 So.3d 589 (Fla. 2nd DCA 2009); Florida Rules of
Criminal Procedure 3.850(b)(1). A claim of newly discovered evidence must be filed within two
years from the date the evidence could have been discovered with the exercise of due diligence.
Blake v State, 152 S0.3d 66,68 (Fla. 2nd DCA 2014)

RELEVANT STATEMENT OF FACTS

(i). SPECIFIC FACTS RELATING TO THE CHARGE.

In the early morning hours of May 12, 1995, the victim, [N :rrived home from
work, removed the black and white print dress she was wearing, laid the dress on the floor
besides her bed, and went to sleep nude. Around 4:30 a.m. the assailant entered the victim's
apartment by crawling through the downstairs kitchen window leaving footprints and finger and
palm prints at the point of entry. Once inside, the assailant went upstairs to the victim's bedroom
where he stood at her bedroom door and shined a flashlight into her eyes to awaken her. During
the the assailant told the victim to cover her face and head with her pillow but, she was able to
glimpse the features of her assailant and to hear his voice. The victim believed her assailant was
armed with a sharp objects.

While on top of the victim, the assailant forced his penis into the victim's mouth, forced her
to masturbate him, forced her to masturbate herself, and then ejaculated upon her left thigh After
ejaculating, the assailant wiped off his semen using the victim's black and white print dress,
which he picked up from the floor. The assailant then got dressed and fled down the stairs and
exited through the same window he came in. Following the attack, the victim told the police that
her assailant was young, in his 20’s, five-foot seven, 160 pounds, wearing short hair, with a
slight Hispanic accent, and circumcised. The victim was immediately transported to the Sexual
Assault Treatment Center where a rape evidence kit was utilized and turned over to the
Plantation Police Department (PPD) The rape kit was then entered into property as evidence.
PPD, Crime Scene Investigator (CSI), Marjorie Hanlon, (hereinafter) Hanlon responded to the

crime scene. Trial testimony revealed that Hanlon collected a green fitted sheet, and a green top
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sheet, a green pillowcase, a multicolored comforter, a black and white print dress, three shoe
impression casts, four latent shoe impressions and eleven (11) fingerprint and palm print cards.
(T.T. 527).

The evidence was collected and bagged individually and then turned over to the Broward
Shenff's Office (BSO) Crime Lab for DNA testing. The record, per Hanlon's testimony, indicates
that of the eleven (11) finger and palm prints, the shoe casts and other prints, none matched the

Defendant
(ii) TESTIMONY WHICH LINKED THE DEFENDANT TO THE CRIME.

I. Relevant parts of Donna Marchese's June 28, 2000 deposition linking the defendant to the

crime. Defense attorney Andrea Shelowitz asking the questions:

Q. The first items that were submitted to the lab, could you tell me what those were?

A. The rape kit was submitted to the lab originally, That was the first thing, followed by the
black and white print dress

Q. Did anybody ever tell you that they wanted that checked immediately?

A. What happened with this case when it came back into the lab in 1995, on a case with
unknown suspect, policy of the lab 15 to only look at the rape kit. If a suspect, was generated in
the future then if the rape kit had been negative or if they seemed it necessary then clothing,
bedding, anything additional would be submitted to the laboratory That's why originally we only
got the rape kit

Q. The first thing that came in was the kit, the second was the dress?
A. Yes
Q. How do you know that?
A. I'm looking at the dates of submittal
Q. All right. And what is the next thing that came in?
A. The dress and the comforter, pillowcase, top sheet and fitted sheet all came in at the same
time.
Q. Do you know why the black and white dress wasn’t put on the same property sheet as the
fitted sheet, top sheet and comforter, pillowcase?
No, I don't.
How do you know you got this at the same time?
They were signed into the laboratory on the same date.
What date was that?

LR
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The 18th of May, 1995.

What time were those all submitted?

The evidence tech signed for them at 11:40.

For all those items that you just mentioned?

Yes.

After the evidence was collected what is the first thing that you tested?

I tested the rape Kkit, that was, like I said, the first thing that had come into the laboratory.
What did that tell you?

The results were negative on the kit.

Okay. And the next time you go to test something 1s when?

On the 13th of June, 1995, I looked at the black and white print dress and the green top

PRPRPLOPLPL Y

sheet.

Q. Why did you look at the top sheet?

A What had happened is originally, let me just make sure of the dates here, originally | was
not going to look at the sheets or the dress, and again, because of policy, [ was asked to look at
them. Off the top of my head, I believe it was by Margie Hanlon.

Q. Do you know if it was Geller or Hanlon?

A. 1 believe it was at the request of Margie Hanlon, which might have been through Geller, 1
don’t remember at this point, I'm sorry They asked me to take a look, they were under the
suspicion, or thought that there might be a sexual predator or a serial rapist in Plantation, and
they had asked me to look at it And if it was positive, they asked me to get it into the database
and/or search the database
Okay. So you tested the top sheet and the dress?

Correct.

What was the result of that, First of all?

They were both negative.

And you actually tested the dress more than one way to try to find seminal fluid, correct?
Correct. What 1 did, I looked at 1t with the visible eye. and then I went ahead and T lasered
it and it gave me negative results. | do have in my notes that 1t was a difficult print.

Q. But you didn't find anything on the top sheet or dress?

A Correct.

Q. In addition to looking for fluids are you looking for hairs and fibers as well, trace evidence?

A. Idon't actually look for them, but what we do 1s the evidence 1s worked over white paper or

>0 PP

brown paper, and if anything is on the paper after the analysis [ will go ahead and package them
up and put them back with the evidence.

Q. Did you ever question in this case that something else should have been tested in this point?
A. No. I just kind of tested what they asked me for,
Q. When was the next time that you do a test?
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A. The 18th of September, 1995, that is when I looked at the green fitted sheet.
Q. Why were you looking at the fitted sheet now?
A. Upon request.

Q. And when you went to test the fitted sheet you did so because, again, somebody called, do

you know who called this time?

No, I don't.

But it was definitely not on your own decision that you did this?

No.

And since that time where had this greensheet been?

It had gone back to Plantation P.D.and then it was returned to us, the sheet only.

The fitted sheet?

It says, “sheet only,” it doesn't say which one but--

When was that returned to Plantation?

6/21/95 1t was returned to Plantation, and on 6/30/95 it came back, and again, I don’t know.
It says, “sheet only,” | am assuming that the sheet only that came back the second time would be
the fitted sheet as that was the one I looked at the second time.

Q. Why would this go back to Plantation?

A. Once [ took a look at at the sheet and 1 deemed the top sheet was negative there was no
need for me to hold it any longer,

Q. What about the fitted sheet, why was that returned?

A When it came to the lab it says sheet

Q. So it doesn't distinguish what sheet it is?

A No, it doesn't distinguish, but, again I have to make the assumption it’s the top sheet
because that is the sheet 1 analyzed So when 1t was negative 1t went back, and then they
resubmitted the fitted sheet to me for analysis and that came back on the 30th of June.

Q. When did the fitted sheet go back to Plantation before you tested 1t? Because I believe
origimally you told me everything was submitted to you, and we went aver those dates. Does the
fitted sheet go back to Plantation and back to you?

A. | might have been in error until I looked, I'm sorry. It looks as if only the sheet came in on
the |8th of May, and then I analyzed it on the 13th of June, so that went back on the 21st of June.
The other sheet comes back in on the 30th of June,but I don’t analyze that until September

Q. That fitted sheet that came in, does that stay at your lab the whole time or does that go back
to Plantation?

A. No, that goes back to Plantation in October.

In October?
Yes.
Okay. Let’s backup. you tested 1t in September?

POPOPOPO R
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Correct.
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So from the time it was submitted to you it stays at BSO the whole time until you test 1t?
Yes, it remains in the evidence vault,
So in September you get a call, someone says test the fitted sheet....

Q. When you opened up the sheet can you describe the stains that you saw?

A. The sheet was green in color, a light green in color, the stains that [ saw have a whitish
yellowish tinge to them

Q. How many stains were there?

A. Off the top of my head 1 don't know, I did test four, there were more than four

Q. Did you see a rather large stain on 1t in the center of the sheet?

A. There was a large stain, [ do not know it it was directly in the center of the sheet but it

definitely wasn't around the edges Yes, there was a large stain.

Okay. And when you say it was seminal fluid did you see any spermatozoa?
When 1 did a shake out on it afterwards, yes, I did.

How many did you see?

[ didn't do a count.

Although you didn't count on it, were there thousands that you saw?

>0 >0 PO

No We never see thousands, specially when you're looking at a dried stain, and the reason
for that is what happens when the seminal fluid dries the tails of the sperm cells get entwined in
the fiber. When I do what is called a “shake out,” which is an attempt to remove those tangled up
sperms from the actual fiber, a lot of times we only see heads as opposed to the intact
spermatozoa. Like 1 said, I didn't grade them but I did find sperm cells.

Q. After those four stains did you do any further testing on the sheet?
A. No, I did not.

Q. And then after you did that and you put everything into the freezer, what's your next step?

A. Actually shortly after that what | did is [ obtained the samples from the freezer and I went
ahead and I did the DNA analysis on them.

Q. What were the results of that analysis?

A. On the green sheet, spot Number 1, like I mentioned before on the male fraction I did get a
profile, when I compared that profile to the victim, Denise Wood, it did not match. Which told
me it was a foreign profile and then what | did is [ searched the loca! database. | searched the
local database to see if [ could make any kind of a match or hit.

Q. Did anything come up?
A. When I did the search on the stain from the green sheet it did make a match to another case,
yes, it did.
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Okay. And what case was that?

There was a Coral Springs sexual battery, lab Number 10892D, as in dog.

When did you do that comparison?

The search was done on the 4th of January, 1996.

Okay. After that what do you do with those results?

I generated a report that basically said that the profile from the green sheet matched a

PO PO >0

profile from a previous case.

Q. Okay. And when 1s the next time you receive anything or any instructions on this case?

A. On the 16th of June 1997 I have received oral swabs from Mr Behrens.

Q. Okay. What was told you about those swabs, was it a transmittal or did somebody call you?

A. No.l spoke with Detective Geller on that. Again, 1 don't have a word for word conversation
of what we spoke about, but he had told me that he had a good reason to believe that Ernesto
Behrens was involved with this case, and he asked me to go ahead and do a DNA analysis on it
and do a comparison.

Q. What technique did you use?

A. TheR.FLP.

Q. What were the results of your test?

A. The profile from Ernesto Behrens did match the profile from the green sheet and I believe 1t
was a vaginal swabs from the previous case. 1 believe it was a vaginal swab, it doesn't indicate
here but I could easily check that.

Q0 As far as our case goes, the one we're here on, you're saying that you had a match between
the swab and the evidence found from the sheet?

A Correct,

(See: June 28, 2000 Deposition of Donna Marchese pages | to 45).

2. DNA consultant, Dr. Martin Tracey testified at trial on behalf of the State. He stated that
based upon the serology and DNA testing results obtained by Marchese, as stated above, the
odds of someone other than the Defendant having committed the crime were 1 in 14 billion

(See: T.T. pg.1050).

The Assistant State Attorney, Dennis Siegel, summed up these odds in closing arguments by
saying that no one else 1in the world could have committed the crime and emphasized that

“science does not lie™!
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(iii) RELIABILITY OF LAW ENFORCEMENT'S DNA EVIDENCE CHAIN OF CUSTODY.

1. THE EVIDENCE COLLECTED BY HANLON AT THE CRIME SCENE ON MAY 12,
1995 AT 5:00 AM WAS NOT LOGGED INTO THE PPD EVIDENCE ROOM UNTIL MAY
15, 1995 AT 11:15 AM. (See: Exhibit A).

a. Hanlon's relevant trial testimony:

Ms. Hanlon testified at trial that ali the evidence collected at the crime scene in this case,
remained in a locker within her CSI van which was parked outside her personal home for 3 '

days, before she delivered it to the PPD evidence room.!

2. THE GREEN FITTED SHEET WAS NOT LOGGED INTO THE BSO CRIME LAB
EVIDENCE VAULT ON JUNE 30, 1995, AS TESTIFIED BY DONNA MARCHESE
DURING HER TRIAL TESTIMONY AND AS SHOWN ON THE CHAIN OF CUSTODY
PROPERTY RECEIPT.

What follows is Donna Marchese's overall conflicting, contradicting, and impeached trial

testimony while attempting to establish a reliable evidence chain of custody.

a. Direct-examination by Assistant State Attorney, Dennis Siegel:

Q. Okay. When did you first get involved in testing the evidence from Plantation Police
Department?

A. May I refer to my notes?

Q Sure.

A. On the 16th of May, 1995, | did my first analysis on some of the evidence.

Q. Okay. And what evidence did you analyze at that time?

A. T analyzed the evidence that was obtained in the SATC Kit or the Sexual Assault Treatment
Center Kit.

Q And when did you begin that analysis?
A. On the 13th of June, 1995

" However, the trial transcripts instead, reflects her testimony 1n relation to this evidence, as being placed 1n a locker
at her office for 3 ¥4 days, not inside her CS1 van Nevertheless, the Defendant must accept this factual mistake as
reflected by the trial transcripts, even though 1t 18 mistaken

10
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Q. Okay The items that you tested on June or began the testing on June 13th, could you tell us
what they are?

A. A black and white print dress and a green top sheet

Q Okay. Where had those items been when you obtained them for testing?

A. They were in the laboratory in the evidence vault

Q And what 1s the evidence vault?

A. I'm trying to remember where we were at that time. [ believe we were in the new lab. The
evidence vault is a secure room within the Laboratory that, with the exception of the two
evidence technicians and | believe the lab director, access in unlimited-- I'm sorry-- unauthorized
to anyone else

Q. And s it temperature controlled?

A. Yes, it is.

Q. Okay. How did you go about getting those evidence items out of the laboratory vault?

A. 1had to go and get one of the evidence technicians and have him let me in. And actually, he
pulled the evidence and actually handed it to me physically.

Q. Ms. Marchese, after you finished examining the sheet, the rape kit, that stuff, what do you
do with the items?

A. Ifthere was ever any positive or evidentiary items, | would take cuttings and put them in
the freezer.

Q. Those that were all negative for your examination, what did you do with them?

A. They went back to the Plantation Police Department.

Q. Now, at a later time, did you examine another piece of evidence 1n this case?
A. Yes, | did.

Q. What piece of evidence did you examine at a later time?

A It was a green fitted bed sheet.

Q Okay. What date did you start the examination of that?

A On September [8th, 1995

Q. Where did you get the fitted sheet from?

A. 1t was brought to the laboratory by an M, it looks like, Kernan from the Plantation Police
Department and put into the evidence vault until 1 did the analysis on it.

Q. Okay. So they brought it into the vault and you received it from the vault?

A. Correct

11
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b. Cross-examination by Defense Attorney, Ty Terrell:

Q. Do you remember what date you received that fired sheet?

A The fitted sheet came into the laboratory on the 30th of June. 1 did not do anything
analysis--of 1995.

Q. Okay.

A 1 did not Jook at it until the 18th of September, 1995.

Q. You just testified that it came in -- the fitted sheet came in on the 30th of June of 1995;
correct?

A. Yes And can you tell the ladies and gentlemen of the jury when the other evidence came
in: The pillowcase, the top sheet, the rape kit?

A.The rape kit--the rape kit came in on the 15th of May--

Q. Okay.

A. --1995. Originally, the only thing that came in was the --well, I am sorry. | was looking at
this property sheet -- would be the flat sheet. And that was the 18th of May, 1995,

Q. Okay.

A. The black and white print dress also came on the 18th of May, 1995,

Q. Okay. So would you agree that by the 18th of May, 1995, you received all the evidence but
for this fitted sheet?

A. Yes. The fitted sheet did not come into the laboratory until the 30th of June. That's correct.

Q. And that's some -- 40 days later, correct?

A. That was--yes, That was upon request though by myself,

Q. Okay. And even though it came in in June of 1995, you didn’t test it, did you?

A Not at that time, no.

Q. You had no instructions to test it, did you?

A. No. Originally, they had asked -- or maybe I should back up It's a policy of the laboratory
that when a case comes in of a sexual battery nature and a suspect is not listed, that only the rape
kit or SATC Kit is analyzed. And that was standard policy

In this case, they put in a special request for me to analyze additional evidence. And
originally, the black and white dress and the top sheet came n and 1 did that. Then they put
another request I'm sorry. | asked them to bring me the other sheet and that’s what they did and 1
ended up testing that one also.

So you received it in June, 1995. You don't test it, do you?
In June? No, I do not.

Okay In fact it sits for another four months; correct?
Three months. Yes.

CPO»0

Okay. So you take the sheet out in September, three months later, four months after the
incident or five and you do a visual inspection of it; correct?

12
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That's correct.

And you notice several stains on this sheet, don't you?

Yes, [ do,

And is it your testimony that you don't remember a kind of a big yellowish stain right in the

middle of the sheet?
A. ldon't know if | made mention of that or not.

oo

Q. Well, to your knowledge, do you ever remember seeing a yellowish stain in the middle of
that seat--sheet?

A The one we just pulled out a little while ago, I believe there was a fairly good size stain, if
that's the sheet you're talking about.

Q. Ms.Marchese, is that the first time you saw that stain?

A. Imean, | don't--I'm sorry. I don't really remember that exact--1 mean, ['ve seen the sheet
several times. But as far as independent recollection of every stain on 1t, | don't have that. I'm

sorry.
Q. Youand I have looked at that sheet together, have we no--
A. Yes.
Q. --in the past?
A. Yes, we have.
Q. And it was never brought to your attention about the big stain in the middle is that your

testimony?
A. No. You might have brought it to my attention.

c. Redirect-examination by Assistant State Attorney, Dennis Siegel:

Q. Let's go back over something, when the lab received the fitted sheet.
A Okay.

Q. Do you have--do you have any property receipts that contain all of the bedding in this case?

A. Yes, ldo.

Q What does that property receipt reflect as to when all the bedding--all the bedding came
into the Broward Sheriff's Office Crime Lab?

A. All the bedding did not come into the Sheriff's Office Crime Lab. Originally, the sheet
came in And then afterwards, the fitted sheet came in The other pieces did not come into the

laboratory.
Q. Which other pieces?
A I'm sorry. The comforter and a pillowcase.
Q. Okay. But the two sheets themselves--
A. Yes.

13
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Q. --when did the two sheets come into the Laboratory?

A. The top sheet came in on the 18th of May, 1995. And then the fitted sheet came in on the
30th of June, 1995.

Q. You gave a deposition in this case, did you not?

A. Yes, | did.

Q. On June 28, 20007

A. I believe that was the date; yes.

Q. Okay. | ask you to just read pages 15 and 16 of your deposition. Actually, page 15 and to
line 14 on page 16

Q. Did you refer to the fitted sheet being re-submitted on June 30th?

A. Originally, [ had; yes. And then when [ looked at the property receipt again, I stated
that--I'm assuming that the sheet only --that it came back the second time would be the fitted
sheet because that's the one [ looked at the second time.

Q. Okay. But you said it had been re-submitted to be looked at the second time; correct?
A. Correct.

Q. Re-submitted means it had been submitted initially, correct?
A. Yes.

Q.
18th?
A. When | looked at the property receipt, it only says sheet and that came in on the 18th of
May
Q. Okay. But then back, on June 30th, what terminology is used for what's submitted that
time?

Do you know whether that fitted sheet had come in the first time the sheets came in on May

Sheet only.
Okay. So they used the same term, sheet; correct?
Correct.

o X

So how do you know that the fitted sheet didn't come in on May 18th when it says sheet?

A. When the sheet came in on the 18th of May, according to my notes in June, there was only
one sheet. | wouldn't have looked at one without the other if they had both come in, so-- On the
21st of June, that particular sheet goes back to the agency. And then on the 30th of June, a sheet
comes back. Well, I would have to make the assumption it wasn't the same sheet. 1 've already
analyzed that one. So that is when the fitted sheet came in. So the top sheet came in. The top
sheet went back. The fitted sheet came in.

Q. So a lot of the testimony then about what sheet came in at which time is based on
assumptions?

14
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Q. You said --you used the term assumed several times. Is it your testimony now about when
the sheet came in, that--you used the terminology assumption to mean which sheet came in at
which time, is assumption?

A. 1 make that assumption but [ aiso based it on what I analyzed. Again [--1 can't imagine why,
if both sheets came in, | wouldn't analyze them both at the same time That would have certainly
been more productive, more time--consuming. So again, it is an assumption but I'm assuming
that the flat sheet came in. Once | did the analysis, it went back. It was negative. They sent me
the fitted sheet to do the analysis on.

(See: T.T. pages 878 to 1009).

As it 1s clearly shown by the BSO Crime Lab's Response to the Defendant's Public Records
Request dated January 2019, (See: Exhibit B), The June 30, 1995 BSO Crime Lab “Cases per
Agency - All Case Types Log” (See. Exhibit C), unambiguously depicts that only two cases were
submitted from PPD to the BSO Crime Lab on that date. Furthermore, this log depicts also that
only those two cases were ultimately logged into the BSO Crime Lab evidence vault on June 30,
1995 The logs clearly demonstrate that no fitted sheet relating to this case was ever logged into
the BSO Crime Lab evidence vault on June 30, 1995, as testified by Marchese at her deposition
and during her impeached trial testimony.

Therefore, the chain of custody of the fitted sheet has not been established as reliable, and,
there is no way to know where this fitted sheet, containing the sole inculpatory DNA stain in this
case, was located between June 30, 1995, when it armived at BSO Crime Lab and October 18,
1995, when it was returned to the PPD. Hence, there is a great concern now because the fitted
sheet tested by Marchese on September 18, 1995, was not in the same condition as it was when it
was collected from the crime scene by Hanlon on May 12, 1995. Thus, a great probability of
tampering with the sole inculpatory evidence in this case is evident [See: argument on

Probability of planting/tampering with DNA evidence at the BSO Crime Lab subsection (iv)].
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3. THE GREEN FITTED SHEET WAS NOT LOGGED INTO THE BSO CRIME LAB
EVIDENCE VAULT ON FEBRUARY 1, 206060 AS SHOWN ON THE PPD CHAIN OF
CUSTODY PROPERTY RECEIPT.

As it is clearly shown again by the BSO Crime Lab Response on the Defendant's Public
Records Request dated February 2019, (See. Exhibit D), the February 1, 2000 BSO Crime Lab
“Cases per Agency - All Case Types Log” (See: Exhibit E), unambiguously depicts that only
three cases were submitted from the PPD to the BSO Crime Lab on that date. Furthermore, this
log also depicts that only those three cases were ultumately logged into the BSO Crime Lab
evidence vault on February 1, 2000. Thus, no fitted sheet relating to this case was ever logged
into the BSO Crime Lab evidence vault on February 1, 2000 as shown on the PPD chain of
custody property receipt just received from the BSO Crime Lab.

Therefore, the chain of custody of the fitted sheet has been again broken, and there is no
way to know where this fitted sheet, containing the sole inculpatory DNA stain in this case, was
located between February 1, 2000, when it arrived at BSO Crime Lab and June 29, 2000, when it
was returned back to the PPD. Hence, there 1s even a greater concern now because the fitted
sheet had already bemng analyzed and DNA tested on September 18, 1995, where DNA
technician Donna Marchese conducted the Restriction Fragment Length Polymorphism (RFLP)
methodology testing on it. She then arrived at the conclusion that the fitted sheet stain #1 tested
positive for the presence of seminal fluid She conducted her DNA testing on it and was able to
obtain a DNA profile from the sperm cell she pulled out from the fibers of the fitted sheet. Thus,
there was no reason why any new RFLP DNA test needed to be done on the fitted sheet six (6)
months before this case went to trial. And even worse is the fact that whatever test was
conducted on February 2, 2000, was never disclosed to the Defendant prior to trial. In fact, the
Defendant never knew of the existence of this new PCR DNA testing because it was never
introduced at trial.

Donna Marchese's testimony at trial during defense attorney's cross-examination has
become equally unreliable, as to the fact that she testified that no further analysis or DNA

testings were performed on the fitted sheet. (See. T.T. pages 991 to 993). Specifically, that no
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Polymerase Chain Reaction (PCR) DNA testing was ever conducted on the fitted sheet by BSO
Crime Lab because the Lab did not conduct such a sophisticated test before 1999.

So, are the new results obtained exculpatory in any way, shape or form? Or were they
inconclusive? This new information obtained from the BSO Crime Lab on February 2019 does
amount to newly discovered evidence [[See: argument on combined newly discovered evidence,

subsection (viii) infra //

(iv) PROBABILITY OF PLANTING/TAMPERING WITH DNA EVIDENCE AT BSO LAB.

On March 10, 2017, the State responded to the Defendant’s “Motion to Compel The State
To Disclose The Existence, Location, And Availability Of The Physical Evidence Collected In
This Case, Which Are Indispensable For DNA Testing™. Within all the documents received from
the State, five (5) pages have never before been disclosed to the Defendant. This information
revealed to the Defendant the amazing fact that the vicim’s DNA profile was not found on the
green fitted sheet. (See: Exhibit F) The Defendant was dumbfounded by this new information
because he and his attorneys were led to believe that based on Ms. Wood’s multiple testimonies,
where she stated that she slept nude and alone for over two weeks on the sheets, where the
alleged stain containing DNA was found, the DNA sampling within this case, should have
contained without a doubt, a mixture of DNA which should have revealed traces of her own
DNA profile.

It is unimagmabile for the victim’s fitted sheet not to have contained at minimum, a mixture

of DNA revealing her own profile. Therefore, the following scenario should be explored:

Was the genetic material on the victim's green fitted sheet degraded or contammated to the point

where 1t contains no readable DNA profile?

Ms. Hanlon testified that on the day she collected the evidence, she individually packed
each piece of evidence in bags and then she delivered it to the PPD where the evidence remained
in a locker at her office. This office was a temperature controlled environment. However, this
evidence was not logged into the Police Station’s evidence room but until May 15, 1995, at
11:15 a.m., 3 42 days later!

Nevertheless, based on Hanlon's testimony, the collected evidence at that point 1n time, was
not recklessly exposed to contamination and/or degradation. Because it was maintained
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individually packed, in a locker, at Ms Hanlon’s office--an air conditioned area within the Police
Station.

Ms. Marchese on the other hand, gave conflicting testimonies at her deposition and during
trial as to the sole inculpatory evidence in this case. The Assistant State Attorney ultimately
impeached her during trial as to when the fitted sheet arrived at the BSO Crime Lab. After a
great effort in attempting to establish a reliable chain of custody on the fitted sheet. Marchese
concluded, saying that the fitted sheet was not submitted to the Crime Lab but until June 30,
1995, after she requested it However, the recently disclosed log obtained from the BSO Crime
Lab Administrative Coordinator Diana Edwards, unambiguously depicts that on June 30, 1995,
only three cases were received from PPD and logged into the BSO Crime Lab evidence vault,
but none of them was related to this case. Thus, because there 1s no way to demonstrate where
the fitted sheet was located between June 30, 1995 and October 18, 1995, and because the fitted
sheet was not in the same condition when Marchese conducted her analysis on it, asto when it
was collected by Ms. Hanlon, the probability exists that this evidence suffered a significant
amount of degradation or contamination while outside the BSO Crime Lab evidence vault,
Nonetheless, had degradation and/or contamination occurred to the point where the victim's
DNA profile was not present on her own sheet, no other person’s DNA profile would have been
found. Put another way, degradation would not only have affected the victim's DNA profile but
all DNA profiles on the bed sheet -- the victim's as well as the suspected assailant’s Hence,
there is only one way the Defendant's non-degraded DNA could have been present in the sheet
introduced at trial: it was planted there.

Was the victim's green fitted sheet tampered with while n possession of law enforcement

personnel?

The evidence chamn of custody violations raised in this motion brings into question the
reliability of this sole inculpatory evidence and the credibility of law enforcement officer's
behavior, which is contrary to any police evidence handling protocol in the country.
Consequently, these violations cause one to wonder if it is the same bed sheet? Could it have
been misplaced or switched or altered in any way, shape or form? The high probability of
evidence tampering is supported by the fact that:: 1) it is inconceivable for the victim to sleep
nude on a sheet, unwashed for over two (2) weeks, and be void of any trace of her own DNA
profile; 2) there is no legal nor logical explanation as to why the fitted sheet was submitted to the
BSO Crime Lab on June 30, 1995, as shown in the chain of custody property receipt from PPD
but, it was never logged into the Lab’s evidence vault as required by BSO Crime Lab Internal
protocol; 3) Ms. Andelin did not consent for her green bed sheets to be retrieved from her dirty
laundry 1in Las Vegas, Nevada, which contained her own DNA as well as the Defendant's DNA
(See: Exhibit G); 4) the fitted sheet was definitely not in the same conditions when Marchese
analyzed it, as 1t was when Hanlon collected it. Hence, the only way the Defendant's
non-degraded DNA could have been present on the sheet introduced at trial- it was planted there,
or in the alternative, it is the same sheet retrieved from Ms. Andelin and the Defendant's
apartment in Las Vegas, Nevada.
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Were the BSO Crime Lab DNA analysis practices incorrect in this case?

The American Society of Crime Laboratory Directors/Laboratory Accreditation Board
(ASCLD)-lab report, 1ssued on Apnil 12, 2016, succinctly answers this question. See Infra The
undeniable fact remains unanswered. Why would the BSO Crime Lab test totally exclude the
presence of the victim’s DNA profile and only reveals the Defendant’s non-degraded DNA
profile on her green fitted sheet? The only way the Defendant's DNA profile could be present on
the fitted sheet introduced at trial, is that it was either planted there or in the alternative, it is the
same sheet retrieved from Ms. Andelin and the Defendant's apartment in Las Vegas, Nevada

Was the genetic material allegedly found on the victim's green fitted sheet planted at the BSO
Crime Lab”

Donna Marchese worked on the Defendant's 1993 case as a DNA technician as well. The
vaginal swabs she collected in that case were kept in the BSO Crime Lab freezer. In 1995 when
the case in the instant matter came into the lab it too was assigned to Marchese As required by
BSO Crime Lab protocols she requested the rape kit only to be brought to the lab for analysis.
The chain of custody property receipt for the rape kit clearly indicates when it was collected (
May 12, 1995 at §-:30 a.m.), logged into the PPD evidence room (May 12, 1995 at 10.30 a.m.),
transported to and logged into the BSO Crime Lab evidence vault for analysis (May 15, 1995 at
11'15 am ) analyzed by DNA technician Marchese (May 16, 1995) and ultimately returned
back to the PPD (May 18, 1995 at 12:00 p.m.). (See: Exhibit H). This rape kit of course, came
back with negative results for the presence of seminal fluids, and as required by BSO Crime Lab
protocols, should had been the last item to be tested at that time. Additionally, it is worth
mentioning that this rape kit was also adequately logged into the BSO Crime Lab evidence vault
as clearly shown by its “Cases per Agency-All Case Types Log”. (See: Exhibit I).

Nevertheless, Marchese clearly stated at her deposition, as well as during her testimony in
trial, that “they” placed a special request to conduct additional testing on some of the other
evidence collected in this case. Then it was submitted to her on June 18, 1995, the black and
white print dress and the top sheet. At that time she conducted the necessary testing which came
back with negative results for the presence of seminal fluid on both of these items as well.
Marchese stated at her deposition, in reference to a call she had received that, “l believe it was at
the request of Margie Hanlon, which might have been through Geller, I do not remember at this
point, I am sorry. They asked me to take a look, they were under suspicions, or thought that there
might be a sexual predator or serial rapist in Plantation, and they had asked me to look at 1t. And
if it was positive, they asked me to get it into the database and/or search the database.”

Marchese's testimony at trial and while being impeached by Assistant State Attorney,
Dennis Siegel, was that “the fitted sheet only” was requested from the PPD and logged into the
BSO Crime Lab cvidence vault on June 30, 1995, for the purposes of being analyzed. However,
newly discovered evidence in the form of Public Records Request obtained from the BSO Crime
Lab, with no doubt, reveals that this fitted sheet left the PPD premises on that date and it was
never logged into their evidence vault as testified by Marchese. This alone brings into question
the reliability of the lab, the technician, and the fitted sheet itself’ Specifically, because there is
no way to prove where this evidence was located between June 30, 1995 and October 18, 1995,
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the date 1t was returned back to the PPD. There is no doubt that when this fitted sheet was
transported by itself to the BSO Crime Lab, on June 30, 1995 and February 1, 2000, this fitted
sheet disappeared for over 100 days on each occasion. In support to the unaccountability of this
sole inculpatory evidence, and the high probability of tampering with this evidence is the
indisputable fact that the fitted sheet collected and photographed by Hanlon on May 12, 1995,
did not contain the large yellow stamn that Marchese testified she saw on September [8, 1995,
four months after the alleged crime This fact of course, is supported also by Ms. Wood's trial
testimony describing the lack of stains on her sheets, because they were new sheets. (See: T.T,
pages 629 to 634).

On the other hand, at a pretrial Arthur hearing, Marchese stated that “‘when using my
microscope | was able to find one spermatozoa cell, that was entwined into the fiber of the fitted
sheet 7 (See: Exhibit J). Then during trial she testified that the sperm cell yielded six feet of
genetic material, She claimed that she obtained a sufficient amount of DNA material to conduct
the RFLP DNA testing in this case. (See: T T. 885, 886, 919, 924 and 973). However,
according to Anthony D. Winston, Associate Technical Director of Forensic Identity Testing of
LabCorp, this is scientifically impossible. To that end, during a post conviction proceeding, the
Defendant obtained an affidavit from Winston where he concluded, in part that: “based on the
DNA quantity requirements for RFLP and PCR analysis it is my opinion that it is not
scientifically possible to obtain reliable results from one single spermatozoa cell using traditional
published methodology ™ (See: Exhibit K) Apparently, science dictates that in order to conduct
an RFLP test using sperm cells, the scientist must have at a minimum 200 individual sperm cells.
Thus, this scientific conclusion from LabCorp 1s in sharp contrast with those produced by the
BSO Crime Lab technician, Donna Marchese at trial,

Notably, Marchese had the Defendant's seminal fluid available at the BSO Crime Lab
freezer since 1993. She was the same lab technician who worked on both the 1993 and the 1995
cases. Therefore, Marchese's findings, analysis and test results obtained at the BSO Crime Lab,
in the instant case, are suspicious, that is, she was unable to find any DNA material on each one
of the multiple pieces of evidence that came to the lab (rape kit, dress, pillowcase, comforter and
top sheet), and yet, Marchese on the last standing piece of evidence available 1n this case--the
fitted sheet, although unable also to find the victim's own DNA profile, alieged to be able to
detect. at first glance, and on her first randomly picked spot, the one sperm cell that she linked to
the Defendant.

Remarkably, the genetic markers obtained from the single sperm cell turned out to be
identical to the genetic markers obtained by Marchese from sperm collected at one of her earlier
1993 unselved case for which the Defendant was exonerated after trial in 1999. The fact that two
of her own DNA test results just happened to be identical, is no small coincidence. The two lab
reports held side by side are identical The unlikelihood of two separate sperm samples
registering identical genetic markers confirmed that the sperm belonged to one donor. (See.
Exhibit L).

However, it is not scientifically logical to conclude that a DNA technician could find an
exact match between the 5 loci of the profile collected from vaginal swabs in the 1993 case and
the profile found on a fitted sheet in 1995, where the evidence in the instant matter had been
misplaced, mishandled, and exposed to degradation and/or contamination. Furthermore, it should
be noted that DNA Lab technician Donna Marchese, is the only technician in the nation that has
obtained a DNA match of the Defendant The Defendant's DNA, after being in the national DNA
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database for over twenty years, has never been found to match any other crime scene. As such,
the record establishes itself that BSO Crime Lab technician, Donna Marchese is the only person
who could have planted the DNA evidence on the fitted sheet, while working at the BSO Crime
Lab.

(v) IDENTIFICATION OF THE DEFENDANT IS A DISPUTED ISSUE IN THIS CASE.

The victim 1n this case, Denise Wood, testified at trial that she could not identify the
Defendant as the assailant. On the morning of the alleged crime, the victim reported to law
enforcement officers that her assailant was in his early 20°s, between five foot seven and five
foot eight inches tall, stocky at about 160 lbs., wearing short hair and with a shght Hispanic
accent. Significantly, the victim reported that her assailant was circumcised (While the
prosecutor tried to downplay the significance of this crucial identification feature, the fact
remains that the victim was clearly aware of the difference between circumcised and
uncircumcised penises, because she had recently dated men who were uncircumcised). The
victim was forced to masturbate, bring to erection and perform oral sex on the assailant. In 1995
the Defendant was 31-years old, five foot ten inches tall, about 180-1bs wearing long hair, a very
strong Hispanic accent and most significantly, he was not circumcised. Moreover, all
fingerprints, palm prints, shoe castings and other prints collected at the entry and exit points did
not match that of the Defendant. Clearly, all doubts extended to the Defendant by the apparent
lack of direct inculpatory evidence was castaside at trial by the damaging impact of Marchese's
DNA test results obtained from the green fitted sheet and the DNA consultant, Dr, Tracey's

corroboration.

(vi) UNREFUTED DEFENSE PRESENTED AT TRIAL

Although the Defendant did not testify, he maintained his innocence throughout trial The
Defendant had surgery four days before the victim in this case was assaulted. At trial, the
Defense presented the testimony of the Defendant's physician, Dr. Durand, who testified that it
would have been physically impossible for the Defendant to commit the crime without causing
stitches to tear, and without causing further trauma to injuries he received as the result of his

surgery. (See: Exhibit M). The Defendant also presented the testimony of Paula Turgeon, who
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told the jury that he was in bed rest, with her, and under pain medication at her house, 20-miles
away from the crime scene, at the time the crime was being committed. (See. T.T. 1149, 1150,
1151).

The defense asserted also that the State had less DNA oral swabs from the Defendant than
they claimed to have had. The State claimed to have four (4). The Defendant's position was that
they could only had two because only two were taken in 1995 by the Miami-Dade Metropolitan
Police Department and no other DNA was ever swabbed or taken from him at any other time
thereafter. (See. T.T. 988-989). Therefore, the defense asserted that the State's claim, that they
had four oral swabs available at the time of trial, was false. The defense alleged probable
tampering with the DNA evidence. This remains unrefuted. The mysterious appearance of
additional swabs was never clarified and, when argued on appeal, the appellate court explained it
away as a mistake and affirmed with a written opinion. (See: Behrens v State, 830 So0.2d 190

(Fla. 4th DCA 2002)

(vii) THE DEFENDANT IS INNOCENT

From the outset the Defendant has maintained his innocence and has continued to do so for
the past 22-years. He has never met the victim, let alone committed any crime against her The
Defendant exercised his constitutional right to a trial by a jury of his peers. Since being found
guilty, the Defendant has argued his case by filing numerous motions to no avail. it seems that
no one wants to believe the truth that an innocent man has been found guilty and sentenced to
die in prison due to “tampered with/planted” DNA evidence.

The Defendant humbly pleads to be allowed to uncover and present the truth. He is not
looking for favor or an undeserved windfall to come his way, but mstead is crying out and

praying for justice.
(viii} OTHER RELEVANT FACTS OF MISCONDUCT THROUGHOUT THIS CASE.

a. Detective Steven Geller's professional misconduct.

On October 10, 1997, the Defendant was arrested in Clark County, Las Vegas, Nevada. A
few days later, this Detective from the PPD in Broward County, Florida, and Detective Clements
from the Metro Police Department (MPD) in Clark County, Las Vegas, Nevada, took the
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Defendant for a special interview outside the county jail. In route to the interview, both of the
detectives seriously beat the Defendant while attempting to force a confession in which the
Defendant maintained his innocence. The Defendant's left side rib was fractured and caused
internal bleeding. This incident was immediately reported to the jail's medical personnel who
treated the Defendant. (See: County Jail's medical records). The Defendant also filed a 1983 civil
complaint against both detectives. (See: Lawsuit filed in Clark County, Las Vegas, Nevada in
1997).

b. Assistant State Attorney, Dennis Siegel's professional misconduct.

On March 27, 1998, the Defendant was formally charged with the instant case * The
charging information was sworn by and prosecuted at trial by Mr. Siegel. He charged the
Defendant with one count that had been expired by the statute of limitations and one count--
carrying a life sentence, that was never supported by the victim's allegations. After the Defendant
complained and contested the veracity of the sworn allegations made by Mr. Siegel, the
Defendant filed a motion to dismiss those two counts based on the lack of evidence
supporting those two charges The court and Mr. Siegel agreed with the Defendant that neither
the evidence nor the victim's under oath statements supported such charges. Both charges were
ultimately dismissed and an “Amended Information” was filed. The Defendant filed a Florida
Bar complaint against Mr. Siegel for committing perjury during an official proceeding. The
Florida Bar eventually dismissed the complaint, The Defendant moved the Court to recuse Mr.
Siegel from the case but the Court denied the motion. The Defendant then motioned for the State
Attorney for Miami-Dade and Palm Beach Counties to prosecute Mr Siegel, but both offices
refused to “prosecute a prosecutor”. (See: Case Number: 98-5739CF10A Online Docket).

After trial, on April 23, 2001, the Defendant hired a private investigator, Cary Kultau, to
look into the circumstances that led to his conviction for a crime he did not commit. The
investigator discovered the existence of Ms. Glidewell's non inculpatory DNA report. (See
Exhibit N). Ms. Glidewell, a DNA technician at the Palm Beach Crime Lab, employed what the
general scientific community, as well as Florida courts, consider to be a more sophisticated DNA
test, called PCR test. However, Mr. Siegel withheld Ms. Glidewell's non inculpatory report in the
1993 case because it would have destroyed the reliability of the test performed by Marchese in
this case. The Defendant was ultimately found guilty in this case due exclusively to the DNA
evidence and testimony that supported the flawed DNA results presented at trial

c. BSO Crime Lab DNA technician, Donna Marchese's professional misconduct.

Through newly discovered evidence recently obtained, 1t has been revealed to the Defendant
that DNA lab technician Donna Marchese on two occasions received the fitted sheet but did not

2 This Assistant State Attorney simultaneously charged and prosecuted for additional cases in Broward County
before this case went to trial In two of the cases the Defendant was exonerated before the jury considered the cases
On the other two cases, the jury acquitted the Defendant Notably, in Case Number 94-6152, the jury acquitted the
Defendant based on the existing evidence of tampering and planting fingerprints evidence by the Coral Springs
latent fingerprint expert, Joel Geller {See Online Case Number 94-6152)
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log it in the Lab's evidence vault as required by the lab's protocol. However, more importantly s
the fact that Ms. Marchese was not truthful during her deposition and trial testimony. First, about
whether the fitted sheet really got into the BSO Crime Lab at the same time as the rest of the
other evidence did. Of course, it is obvious now, that contrary to her testimony at trial, all the
evidence was sent to the lab together on May 18, 1995, as she originally testified at her
deposition. Then when all of the evidence tested negative for the presence of seminal fluid, it
was all returned back to the PPD on June 21, 1995, So it was not until she received the call from
Detective Geller asking her to take a look at the fitted sheet, because they were under
suspicions, or thought that there might be a sexual predator or serial rapist in Plantation, and he
asked her to look at it And if it was positive, they asked her to get it into the database and/or
search the database, that she requested for that fitted sheet to be re-submitted to her on June 30,
1995 for further analysis. This is the time frame the Defendant had come to conclude that the
planting of the evidence took place. Second, it was the fact that although she knew that she had
performed a PCR DNA test on February 2, 2000, she never revealed 1t to the defense.

After the intense questioning of Marchese during the December 17, 1999 bond hearing, in
relation to the DNA evidence and the different DNA testing methodologies available, Marchese
decided to conduct an additional PCR DNA testing on the fitted sheet already tested back in
September 18, 1995 This new PCR testing took place at the BSO Crime Lab on February 2,
2000 as indicated on a Plantation Police Department chain of custody property receipt that had
never before been disclosed to the defense. (See: Exhibit O). This new testing took place six
months before this trial was conducted. However, it has been just recently discovered that
although this sole fitted sheet was delivered to the BSO Crime Lab on February 1, 2000 and
DNA analysis was conducted on February 2, 2000, the test results were never disclosed to the
defense, and at this point there is no explanation as to why this new test was conducted or who
ordered this test to be conducted, or if the results of this testing was inculpatory, exculpatory or
just inconclusive? But most importantly of all, why was not the defense made aware of the
existence of such testing and why was not the result of this test introduced at trial? Nonetheless,
it has been recently revealed by the BSO Crime Lab Administrative Coordinator Diana Edwards,
that this evidence was never logged into their evidence vault. Therefore, indicating agamn a
violation 1n the chamn of custody of this fitted sheet, and the probability of tampering with this
sole inculpatory piece of evidence

Remarkably, on June 28, 2000, the Defendant's attorneys took the deposition of Ms.
Marchese in this case. Although she was directly questioned about having conducted a newer or
more sophisticated testing on the evidence of this case, she never revealed to the defense that a
new testing was conducted by her on February 2, 2000, six months before this trial took place.
(See: subsection iv supra).

d. BSO Crime Lab professional misconduct, mishandling and tampering with drugs
evidence.

In 2014, another scandal at the BSO Crime Lab was made public Two top staff members
resigned, and an internal affairs investigation took place. Problems were found in everything
from street-level drugs busts to large scale proves of heavy movers. The coming factor. all the
drugs landed on the desk of forensic chemist Kelly McDonald. On March 2014 Ongley and
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McDeonald's former supervisor, Randy Hillard, resigned and McDonald was also terminated from
her job soon thereafter due to the tampering with the evidence

e. BSO Crime Lab professional misconduct, mishandling and tampering with DNA
evidence.

On October 27, 2016, the Defendant received a notice from the office of the State Attorney
regarding the probability that the BSO Crime Lab analysis practices were incorrect. (See: Exhibit
P). This led to the Defendant's discovery of the ASCLD's findings. After contacting DNA
consultant, Tiffany Roy, the Defendant was informed that while she reviewed DNA from a knife
handle, in an unrelated case, she realized that the BSO Crime Lab had erroneously called it
conclusive, in violation of ASCLD rules Roy emailed the directors of ASCLD about that issue
and several others, noting that the BSO Crime Lab analysis seemed to be skewing the process by
using samples from suspects to determine which portions of DNA evidence to analyze. “I am
certain a great many cases have been affected by this.” she wrote to the group.

In the aforementioned unrelated case, Dr. Tracey's work was central to Roy's concerns
because he had reviewed the DNA from the knife but he was quick to defend h1 work and the
BSO Crime Lab In a letter to its director, he and other FIU professors who served as Crime Lab
consuliants wrote that its protocols were carefully designed and validated. They added that Roy's
allegations were baseless and, because she was working for the defense suspect. “It appears to us
that the allegations are an overt act by the defense to invalidate years of consistent and quality
work,” said the December 2015 letter signed by FIU's Dr. Tracey, McElfresh and Bruce
McCord, each of whom had served a consultant to the BSO Crime Lab In April 2016, ASCLD
agreed with Roy And a June appeal by the BSO Crime Lab yield the same results Then by July,
the BSO Crime Lab was still standing by its methods but agreed to stop processing complex
DNA.

The ASCLD-LAB confirmed many of Roy's suspicious and wrote that multiple BSO
Crime Lab analysis practices were incorrect Among other claims, the BSO Crime Lab
procedures had “the potential to not fully recognize the genotypes of all potential contributors
and the potential to overstate the statistical significance of occurrence of the Evidentiary profile,”
the report said. In other words, the BSO Crime Lab could have been using incorrect or
incomplete DNA to charge defendants of crimes. At issue, 1n that case, was DNA evidence based
on complex samples require a complicated analysis to determine which portion of the DNA
belongs to which person. When the DNA is miniscule or degraded, pieces can be missing or
seem to exist where they do not. Because so much of that evidence is up to interpretation the
science can be one more subjective and different experts often arrive at varying conclusions,
That subjectivity led ASCLD in 2010 to issue new thresholds for interpreting DNA and
calculating the odds that a particular person left DNA at a crime scene. As a result of the
investigation ASCLD found problems with how the BSO Crime Lab was interpreting complex
samples, which contains DNA from more than one person. With its accreditation threatened, the
BSO Crime Lab last July ceased reporting those complex samples and instead began sending
them to outside experts.
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f. BSO Crime Lab DNA consultant, Dr. Martin Tracey’s professional misconduct.

On or about June 15, 2017, the Defendant received a copy of a New Times' article dated
May 3, 2017, which led to the instant claim. Said article revealed that on December 24, 2016,
BSO Crime Lab consultant, Dr. Martin Tracey, was suspended from his teaching job at FIU amid
accusations of bias, racism and sexism. Some students alleged Dr. Tracey made sexist jokes,
others claimed he said he should hate Cubans because his ex-wife was Cuban. Those allegations
triggered a separate investigation by the school's equal opportunity office, which concluded last
year that the professor “ frequently made offensive comments and jokes pertaining to sex and
nationality,” violating Umiversity policy.

However, the University said that it was particularly concerned by Dr. Tracey's regular
comments about drones and planting DNA evidence. On exam nights, Tracey would often sent
emails about drones going to students homes to make sure they were in bed by 10:00 pm “the
new drones will take an almost unnoticeable skin biopsy which will give me enough of your skin
to place at that crime scene of my choice,” he wrote occasionally FIU found this reference
inappropriate as well. On a later date, FIU terminated Dr. Tracey from his job at the University.

In 2017, Chief Assistant State Attorney Jeff Marcus, pointed to a ruling 1n a police shooting
case, in which the judge refused to allow the defense attorneys to introduce the FIU investigation
or to question Dr. Tracey about his alleged racial biases. “The defense is trying to portray Dr.
Tracey as a racist when in fact no racial biases has been substantiated,” Judge Paul Backman
wrote n his order. But the judge did add one note: his decision would have been different, he
said, if the defendant were Cuban

g. Las Vegas Metropolitan Police Department professional misconduct, mishandling and
tampering with DNA evidence.

On October 10, 1997, the Defendant was arrested in Las Vegas, Nevada. As part of their
arrest investigation they went to the Defendant's apartment for a routine search of the residence
At the apartment they found Siru Andelin, the Defendant's former fiancee. While at the
apartment, they requested permission from Ms Andelin to take multiple pieces of evidence
including personal articles of clothing, jewelry, etc All the property belonging to Ms. Andelin
was returned back to her few days later. However, a set of light green bed sheets from the dirty
laundry were secretly and without permission retrieved. These sheets were of course, never
returned. There is a high presumption that the sheets were retrieved in bad faith Because they
were not obtained in the same manner as the rest of the evidence was seized. Of course, these
sheets without doubt would contain the Defendant's DNA in addition to Ms. Andelin's DNA. It
becomes a very sensible subject in this case because the very single inculpatory evidence in this
case 1s a stain of semen found on a green fitted sheet that has been highly contested, with a
broken chain of custody and great probabilities to have been tampered with. It was a clear
professional misconduct from the Las Vegas Metropolitan Police Department to obtain a piece of
evidence containing bodily fluids without first obtaining the required authorization from Ms.
Andelin.
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In sum, because of the ongoing cumulative professional misconduct from each one of the
individuals and entities mvolved in this case; the reckless disregard in following proper
procedures; and the non-compliance by State's representatives, as well as n the interest of

justice, a thorough investigation on the DNA evidence in this case is necessary.

ARGUMENT

IN LIGHT OF THE COMBINED NEWLY DISCOVERED EVIDENCE
HEREIN, WHICH COULD NOT HAVE BEEN DISCOVERED
THROUGH DUE DILIGENCE, THE DEFENDANT WOULD PROBABLY
BE ACQUITTED ON RETRIAL PURSUANT TO JONES

Standard Of Review.

The Florida Supreme Court has outlined two requirements needed to receive relief based on
newly discovered evidence. First, the asserted facts "must have been unknown by the trial court,
by the party, or by counsel at the time of trial, and it must appear that defendant or his counsel
could not have known them by the use of diligence " Hallman v State, 371 So. 2d at 485.
Second, "the newly discovered evidence must be of such nature that it would probably produce

an acquittal on retrial." Jones v State, 591 So 2d 911, 915 (Fla. 1991).

Introduction.

The Defendant has been serving over twenty two-years in Florida State Prison for a crime
of which he was falsely accused, a crime of which manipulated evidence containing DNA was
presented at trial to obtain his conviction. The Defendant did not commut burglary with a battery
nor did he sexually batter Denise Wood as alleged at trial. The Defendant has been incriminated
through manipulated evidence as the donor of a single stain of semen allegedly found on a fitted
sheet collected at this 1995 crime scene. However, this very same fitted sheet, depicts multiple
breaks in its chain of custody, extreme high probabilities of being tampered with and contains
questionable biological evidence that was utilized at trial by the State to secure his wrongful

conviction.
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State's Pertinent Opening Statement.

At trial in 2000, the State informed the jury in their opening statement that the fitted sheet
collected at the crime scene contained the Defendant’s seminal fluid. The State stated in
pertinent part:

“As you are going to learn from the evidence in this case, the scientific evidence and
science, DNA and other supporting evidence, that the person that broke into her house and
sexually assaulted her is that Defendant right there... Meanwhile, the bedding that was taken off
her bed was taken over from -- by Plantation Police Department to the BSO Crime Laboratory.
And that bedding 1s examined by one of the DNA scientists that work in the crime laboratory, a
woman named Donna Marchese, and Ms. Marchese did the analysis.

And you are going to hear that she found semen on that fitted sheet...So she takes that
semen and she does the DNA analysis of it and she extracts a DNA -- a genetic profile from the
the DNA that's -- in the semen that's on the sheet, the DNA profile of the person that left the
semen there... And you are going to hear that the genetic profile from the swabs that were taken
from this Defendant's mouth match the genetic profile from the DNA on Denise Wood's sheets --
sheet. You are going to hear that this well accepted and generally recognized means of scientific
testing, this forensic DNA analysis, established that they matched, the DNA profiles matched.

And you also are going to hear from professors, people with Phds and population genetics,
that the probability of finding another person in the population who is not related to the
Defendant, who has the same genetic profile as that found on the sheet is one in more than five
billion... You are going to hear some other evidence that corroborates that D -- the DNA match.

The scientific evidence, that doesn't lie. People can le. The scientific evidence doesn't lie
It's going to prove to you and has proven that this Defendant is guilty of invating Ms Wood
home... And that he is guilty of the burglary with a battery, the armed sexual battery, that he 1s
been charged with.”

(See' T.T 429, 436 - 440).

Vietim's Colloquy At Trial In Reference To The Lack Of Stains On Her Fitted Sheet.

Q. You mentioned, I think on direct examination, that you had just washed your sheets two
weeks before?

A. Yes
Q. And this -- that there were no stains on your sheet?
A. Correct.

Q Now, I've got to do this again. The best of your knowledge and your testimony today is that
there would be no stains on that sheet correct?

A Correct.

Q. Iam going to show you State's Exhibit 8 Do you recognize what I'm unfolding here?

A. Yes. It's my beasheet.
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Q. Ma’am, do you see any stains?

MR. SEGAL: I'll object. This is five- five and a quarter years later. That thing has been
repeatedly handled and this 1s its current condition as opposed to the way it was on the day this
occurred.

THE COURT: May I see you sidebar.

MR. TERRELL lJudge yes

(WHEREUPON, the following sidebar discussion was commenced)

MR. TERRELL: Judge, if the state is suggesting the stains may have been placed since 1t was
taken into evidence, we'll take that as a stipulation

THE COURT I don't know

MR. SEGAL He's just referring to exact condition. There are holes torn in it, cut into the
sheet. If he's suggesting that the current state of the sheet, after being handled repeatedly by his
client -- maybe not client but the detectives repeatedly in order to show it to him, defense
attorneys, for the DNA testing that was on there, I'll object 1n light of the way 1t was handled.
Nobody 1s saying it was placed but the possibility in repeated handling and laying around and for
five years, something has happened over time.

MR TERRELL Judge, I believe the state brought that in through Detective Hanlon. Is this the
same condition minus the cut holes and she said. Yes. It's in the, same exact condition as that
night.

THE COURT I think Detective Hanlon did testify along those lines. And the fact that it's five
years ago is going to the weight that the jury is going to ascribe to the testimony. I'm gomng to
overrule the objection.

(WHEREUPON the sidebar discussion was concluded)

BY MR. TERRELL

. You don’t know?
No.
. Okay But your earlier testimony was that there was no stains. Would you definitely agree

Q. Ma’am, do you see any stains on this bedsheet now?

A. Yes, I do.

Q. Okay You see this big stain right here, this yellow stain right in the middle of the bed?
A. Yes.

Q. Okay. Was that there the night of the incident?

A. 1don't know.

Q

A.

Q

that there's a huge stain in the middle?
A. 1 thought you were talking about semen stains.
MR SEGAL: Is he talking about before she was sexually assaulted or after?
THE COURT Sustain the question- objection. Restate your question.
BY MR. TERRELL:
Q. Were there any stains on your sheet the night of the incident?
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MR. SEGAL. Objection, your honor. He didn't clarify anything. [s he talking before or after?
MR. TERRELL: Judge, I don't know what was on her bed before the incident.
THE COURT" Start before the alleged incident.
BY MR TERRELL.:
Q. Before the incident, was there any stains on your bed?
A. Those are not and they were not at the time new sheets. There could have been stains at this
point, I cannot say what stains that were definitely there or were not.
Q. So you wouldn't remember if there are stains all over your sheet there? You wouldn't
remember?
A. [ would like to think that, no, there weren't.

Q. And you just agreed that there is stains right here, this big yellow spot?
A. Yes, there is.

Q. And you see spots -- do you see spots here?

A. Yes.

Q Do you see spots here?

A. Yes

Q.

Were those stains there?
MR. SEGAL Objection. objection. When?
THE COURT. Restate the question.
MR. TERRELL: That's enough. Thanks.
BY MR. TERRELL:
Q. Is it fair to say then, based on your testimony, that you don't remember any stains of any
type being on your sheet the night of the incident?
I don't remember what stains would have been there.
You mentioned that you had just washed your sheets two weeks beforehand?
Right.
Do You know what the date was you did it?
Excuse me?
Did you write that down”
No.
How, five years late, do you know that it was two weeks before this incident that you
washed it?
A. It was never affirm two weeks [t was always about two weeks

LCrLorLo >0

Q. So routinely, every two weeks you'd wash your sheets?
A. Well, now I do it about once every week, give or take a few days
Q. Okay. One second, judge Ms.Wood, look at Ernesto Behrens. Can you say that's the person
that was in your house on May 12th, 19957
A. No, Tcan't
MR. TERRELL: Thank you very much. ., **
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(See: T.T. pages 629 to 634).
Misleading Testimony At Trial.

Ultimately the jury was told by BSO Crime Lab DNA technician Donna Marchese that: 1.)
the vicum's fitted sheet arrived at the BSO Crime Lab and was logged into the evidence vault on
June 30, 1995; 2.) she retrieved the fitted sheet from the evidence vault on September 18, 1995 to
conduct the analysis on it; 3.) the sperm cell in spot #1 found on the victim's fitted sheet matched
the Defendant's DNA profile; and 4.) she never performed any other DNA testing on the fitted
sheet after September 18, 1995,

As to BSO Crime Lab consultant Dr. Martin Tracey, he stated that based upon the serology
and DNA testing results obtained by Marchese, the odds of someone other than the Defendant

having committed the crime were one in fourteen billion.
State's Pertinent Closing Argument.
The following is an excerpt from the State's closing argument:

“The issue in this case becomes, is the defendant the person who committed the crimes. The
answer is, he most certainly is. The primary edifice in this case that tells us that that defendant is
the person who committed this crime against Denise Wood the person who terrorized Denise
Wood is the DNA evidence.

You heard uncontradicted from Donna Marchese who's worked in the Sheriff's office Crime
Laboratory for about 18 years total, about nine years doing DNA testing. She's tested thousands
and thousands of evidence sample. And you heard from Dr. Martin Tracey, Professor of Florida
International University, he was going around the country testifying about DNA and DNA
analysis, who has written papers, who's reviewed papers, goes to conferences, all of that.

They all testified uncontradicted that this RFLP DNA testing technique that was used back
in 1995, in 1997, by the Crime Lab, 1s generally accepted, well-recognized, legitimate scientific
testing of evidence,

And it was also uncontradicted from Ms Marchaese and Professor Tracey that the DNA
that was extracted from the fitted sheet, that hole in the fitted sheet, matched the DNA profile of
the defendant's swabs. They both testified on the autoradiogram of the two different samples And
they matched. They're in the same location, a visual match. They matched. That s
uncontradicted. Then Dr. Tracey testified, again uncontradicted, without even a challenge when
Mr. Terrell cross-examined him Remember, I think Mr Terrell asked him two questions. He
didn't ask at all about the population statistics that he came up with. He testified again
uncontradicted with his expertise, that the odds of anyone else having the same DNA protile that
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was found on the sheet and in the defendant's swab, ranges from one in 14 billion for a
Caucasian population, one in 40 billion for the Minnesota population, one i 45 billion for the
Southeast Hispanic population, one in 80 billion for the Southwest Hispanic population and one
in 152 billion for an African American population. So the most conservative you could be, to
look at it in the light most favorable to the defendant, the chance that somebody else, pulled at
random from the population, who would have the same DNA profile as was found in the DNA
testing, is one n 14 billion.

One in 14 billion that anybody else pulled from the population would have the same genetic
profile. What's the population of the earth? Five, six billion people, something like that. It is
virtually impossible in fact, totally impossible to find any other person on this earth, on this
planet who on May 12th, 1995, who had the same DNA profile as the defendant and the DNA
prefile found on the sheet, much less another male with an Hispanic accent of described age in
Broward county. Furthermore, the DNA evidence doesn't lie, It's a scientific test. It doesn't have
biases in there. It doesn't have motives. It doesn't have reasons to fabricate. It's just a scientific
test. It is a well recognized and accepted scientific test which was reviewed and analyzed by
knowledgeable, experienced people: Donna Marchese and Professor Martin Tracey.

Ms. Marchese and Professor Tracey have no motive whatsoever to fabricate anything they
said. What else supports the DNA evidence? What other evidence 1s there that supports that?
That in and of itself would be enough. One in, at best, 14 billion people have that DNA profile.
Denise Wood said the man terrorized her had a Hispanic accent.. ™

(See: T.T. 1126 -1229).

Post-Conviction Proceeding.

Sixteen years-ago the Defendant moved that this Court authorize the release of all the
evidence introduced at trial which contained DNA for the purpose of DNA testing, but the Court
denied this request under Fla. Rule Crim. P. 3.853 by order dated August 31, 2004 The
Defendant appealed the court’s order and the Fourth District Court of Appeal per curiam
affirmed. See Case No: 4D04-4156.

Combine Newly Discovered Evidence.

a. The Defendant could not have previously discovered this evidence through due

diligence.

The April 12, 2016, ASCLD report revealed, in part, that multiple BSO Crime Lab analysis
practices were incorrect and that the Lab mishandled, misinterpreted, and miscalculated samples

that contain DNA from more than one person.
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The May 31, 2017, New Times’ article revealed, in part, that BSO Crime Lab consultant,
Dr. Tracey, was suspended from his teaching job at the FIU amid accusations of bias, racism,
sexism and making regular comments about using drones to plant DNA evidence. It also
revealed that Dr. Tracey's work was central to independent DNA consultant Tiffany Roy's
concerns because he had reviewed DNA from a knife, on an unrelated case, that was erroneously
found to be conclusive by BSO Crime Lab when it was actually inconclusive under the ASCLD
rules and protocols.

The July 9, 2018, sworn affidavit from Siru Andelin revealed, in part, that the green bed
sheets that were in the couple's dirty laundry hamper with some of the Defendant’s clothing on
the day of his arrest, vanished after the Las Vegas law enforcement officers finished searching
their apartment. Ms. Andelin never gave any consent for them to be removed from the apartment
nor were they ever returned back to her. These bed sheets more likely than not, contained the
Defendant and Ms. Andelin's DNA, or at the very least, a mixture of 1t.

The January and February 2019, BSO Crime Lab reports generated in response to the
Defendant's Public Record Requests revealed, in part, that this sole inculpatory evidence was
never logged into the BSO Crime Lab evidence vault as testified muitiple times by Donna
Marchese during her pre-trial deposition and in her trial testimony. Both of these unaccounted
terms, from June 30, 1995 to October 18, 1995 and from February 1, 2000 to June 29,
2000--which exceeded 100 days each, violated this sole inculpatory evidence chain of custody.
Thus, inevitably raising the great probability that this evidence has been tampered with. First,
where this fitted sheet, at the time of Marchese's analysis, was not in the same condition as it was
when it was collected from the victim's residence. Second, when an additional PCR DNA testing
was secretly conducted on this fitted sheet (Item #4) by Marchese on February 2, 2000, six
months before this trial took place

Nevertheless, this analysis and DNA testing was never revealed to the defense throughout
the State's Discovery obligations nor its results ever introduced at trial. Had this PCR testing
result been revealed to the defense, the Defendant would have been able to argue to the jury the
unreasonable and highly prejudicial odds presented by the prosecution that the odds of the DNA
sample matching anyone other than the Defendant was 1 in 14,000,000,000 utilizing the RFLP
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DNA testing, rather than 1 in 469,000 when utilizing the PCR DNA testing on the Defendant’s
profile. In other words, 13 and '% billion less than the odds presented to the jury. (See: Exhibit Q
the odds calculated by LabCorp in 2001, utihzing the Defendant's PCR DNA profile generated
by the PBSO Crime Lab DNA technician, Ms. Glidewell)

b. The newly discovered evidence is likely to produce an acquittal in a new trial for the
Defendant.

In addition to alleging that newly discovered evidence could not have previously been
discovered through due diligence, the combination of the newly discovered evidence
above-mentioned is “ of such a nature that it would probably produce an acquittal on retrial”
Jones, supra

This above combination of newly discovered evidence is direct evidence that would have
contributed to reasonable doubt of the Defendant's guilt. Further, it would also impeach the
testimony of both of the State DNA experts, Ms, Marchese and Dr Tracey, as well as the Lab

protocols and procedures.

The Defendant's newly discovered evidence in combination with the totality of the existing
evidence of:

1. unrefuted trial testimony of medical and alibi witnesses;

2. the undeniable exculpatory evidence presented throughout the victim's testimony as to
her own identification of her assailant,

3. the CSI technician's inability to tie the physical evidence collected at the crime scene to
the Defendant; and

4. the proof of tampering with the DNA evidence that the defense had alleged at trial,

without doubt, would have produced a different outcome in this case.

Furthermore, the Defendant could not have previously discovered the above-mentioned evidence
through due diligence but until all the above facts finally became public.
The Defendant's DNA allegedly found on the fitted sheet was the sole scientific building

block upon which the State's entire case was founded. The jury convicted the Defendant because
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the State presented persuasive DNA expert testimony coming from DNA lab technician Donna
Marchese on behalf of the BSO Crime Lab. This technician through false testimony, disruption
of the evidence chain of custody, and manipulation of the fitted sheet containing DNA, was able
to persuade the jury beyond a reasonable doubt, specially, utilizing testimony of an extremely
well recognized DNA consultant in the field of population and statistics, Dr. Martin Tracey, did
corroborate technician Marchese's analysis and DNA testing procedures. However, the newly
discovered evidence argued herein reveals now, 20-ycars later, that those experts as well as the
BSO Crime Lab, all lacked professional integrity. This of course, is relevant to the way they
found, transported, logged in, handled, analyzed and tested the fitted sheet, and, calculated the
statistical significance of the DNA found on it, which the State relied on to charge and convict

the Defendant.

New Relevant Facts.

We now know that the jury was misled to believe, and mistakenly believed, that the sole
inculpatory evidence in this case was properly handled and that the DNA experts who testified
at trial had the required professional integrity that was expected of them. That is, that the
inculpatory evidence chain of custody was properly established; that there was no probable
tampering with the fitted sheet; and that the DNA testing, analysis and calculations performed by
the State's experts were within the ASCLD Lab required protocol and procedures. If the jury
would have heard in rebuttal the information concerning the newly combined discovered
evidence, although it does not establish the Defendant's innocence, it undermines the outcome of
the Defendant's original trial and would have created reasonable doubt and the jury would have

acquitted.’

°In Jones v State, 591 So 2d 911 (Fla 1991), the Florida Supreme Court held that successive Rule 3 850 motions
could be premised upon newly discovered evidence of innocence To establish an entitlement to relief, the newly
discovered evidence must be of such nature that it would probably produce an acquittal on retrsal 1d at 591 So 2d at
915 (emphasis n original) Given the facts of the instant case, and the arguments of the state regarding burglary and
sexual battery, weighed against the conclusive new chain of custody viotation and probable tampering with the fitted
sheet, creates reasonable doubt that the defendant 1n fact burglanized and sexually battered the victim Thus, an
acquittal on retrial in Light of the newly discovered manipulated evidence containing DNA 1s most probable The
newly discovered evidence n this case reveals, in pertinent part, that 1) the BSO Crime Lab mishandled and
misinterpreted samples that contam DNA from more than one person, 2) multiple BSO Crime Lab analysis
procedures were incorrect, 3) BSO Crime Lab consultant, Dr Tracey lacked professional integrity and has been
accused of bias, racism, and sextsm, 4) Dr Tracey made comments about planting DNA evidence utihzing drones at
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Thus, the faulty fitted sheet trial testimony and the planted/tampered with DNA evidence

herein led all courts previously reviewing this case and the jurors to conclude that the Defendant
sexually battered the victim. Further, this enabled the State to discredit the defense's medical
testimony, alibi witness and tampering with the DNA evidence defense presented at trial.
Because the new combined evidence was not available at the time of trial, the Defendant focused
his entire “tampering with DNA evidence” defense on the oral swabs collected by Miami-Dade
Metropolitan Police Department, instead of directly attacking the collection of evidence by PPD
and LVPD; the BSO Crime Lab and its DNA experts’ lack of integrity; and their faulty analysis

practices and procedures.

Hypothetical Scenario.

Simply stated, the Defendant should be afforded a new trial because of the following
hypothetical scenario® go back to the time of trial, and say that the State has presented all of its
evidence, including the testimony from Donna Marchese, the BSO Crime Lab serological expert
and Dr. Martin Tracey, the BSO Crime Lab DNA consultant who did all the population and
statistical calculations, showing that the Defendant’s DNA extracted from the oral swabs from
the Miami-Dade Metropolitan Police Department Crime Lab, matches one in fourteen billion the
single stain of semen found on the fitted sheet introduced at trial. Now the State rests.

Before the defense opens their case, a report magically comes into the courtroom and it is
delivered to defense counsel’ desk: it 1s the combined newly discovered evidence herein
discussed creating reasonable doubt as to How? Why? When? Where? And who found the
single stain of semen recovered from the fitted sheet presented at trial? Should counsel use this

report and this newly discovered evidence in its defense? Absolutely. Might it make a difference

the crime scene of his choice, 5) Dr Tracey corroborated DNA evidence that BSO Crime Lab erroneously
determined to be conclusive when according to ASCLD's rules and protocols should have been inconclusive, 6) Dr
Tracey was fired from hus job of over thirty years due to his unethical egregious behavior, 7) BSO Crime Lab
techmeran Marchese mamipulated and tampered with the fitted sheei contaming DNA, obiaming results otherwise
impossible to get, 8) a new PCR DNA analysis performed on the fitted sheet by Marchese on February 2, 2000,
never revealed to the defense, 9) the BSO Crime Lab DNA Unit was under investigation and forced to cease from
conducting any CPI testing, and 10) the LVPD, PPD and BSO Crime Lab had tampered with/planted evidence in
this case

36



##5% FILED: BROWARD COUNTY, FL. Brenda D. Forman, CLERK 4/11/2019 12:02:43 PM #*#%#

in the case? Absolutely! The combination of the newly discovered evidence completely places in
doubt all of the State's scientific and serological evidence presented by the State in advancing
their theory of guilt

Continuing with the hypothetical scenario, after the defense presents this combined newly
discovered e¢vidence to the jury, which includes in pertinent part: violations of the sole
inculpatory evidence chain of custody, probable tampering with such evidence, and the BSO
Crime Lab and its DNA experts’ lack of professional integrity, and of course, it is accepted, it is
time then for closing arguments. The State stands slowly, and sheepishly attempts to convince
the jury notwithstanding the new facts revealed by defense counsel's report, and says: “science
does not lie” and asked the jury to disregard the Defendant's defense theory by stating in
pertinent part: the Defendant is guilty of burglary and sexual battery because DNA testing by the
experts you heard testifying, confirms it! Now the jury ponders, thinks back on the different
testimonies presented during trial, and is then reminded by defense counsel 1n closing argument
of the non-refutable exculpatory fingerprints, palm prints and shoe casting evidence excluding
the Defendant as the perpetrator who came into the victim's apartment through the kitchen
window. Equally emphasized is the unrefuted fact that the Defendant underwent surgery four
days before this crime was committed, making him physically incapable of committing the
crime alleged, and the jury 1s reminded also of the unrefuted alibi witness testimony that has
been presented to them emphasising the fact that the Defendant could not have been in two
different places at the same time Regarding the victim's own testimony, defense counsel reminds
the jury that she identified her assailant as being circumcised, and that she never identified the
Defendant as her assailant. As a matter of fact, the Defendant is not circumecised Last, but not
least, defense counsel attacks the sole and single inculpatory evidence in this case, that is, the
fitted sheet, and chronclogically reminds the yjury How? Why? When Where? And who found the
single stain of semen on the fitted sheet presented at trial? In other words, how was this fitted
sheet handled, transported and logged into the evidence vaults; why was this fitted sheet
unaccounted for over 100 days at a time on two different occurrences; where was this fitted sheet
kept; when it changed 1ts appearance depicting stains that were not there at the time it was

photographed and collected; and who is Donna Marchese? She is the very same lab technician
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who conducted the Defendant's 1993 case, where seminal fluid was recovered and stored in the
BSO Crime Lab freezer. She is the lab technician who requested and sent back the inculpatory
evidence without following lab protocols. She is the lab technician who could not find the
victim's DNA profile on the fitted sheet which the victim slept on for over two weeks But
however, she was able to extract the Defendant's DNA profile on her first randomly spotted
stain. She is the only lab technician in the nation that had been able to match the Defendant's
DNA in two of her own unsolved cases

Hypothetically, how would the jury vote? Could 6 people agree after hearing about the |
combined newly discovered evidence that the Defendant is guilty bevond a reasonable doubt of
burglary and sexual battery, considering that the State placed before them completely misleading
scientific evidence and a 100% circumstantial evidence? Would those 6 people even reach a
verdict afier hearing the newly discovered evidence involving such lack of professional integrity
by the crime lab and its DNA experts? Would it make a difference to the jury that the State’s
theory of the case is now implausible and impossible due to the evident lack of State's experts
credibility?

Consequently, the jury was deceived and the Defendant’s conviction was secured through
the use of manipulated evidence containing biological fluids, and the persuasive DNA experts’
testimony presented to them, including the astronomical odds of one in fourteen billion
possibilities of finding another randomly selected person that would match the DNA found on
the fitted sheet. However, the State never  proved under any standard of proof, that the
Defendant was the person who entered nto the victim's home and ultimately sexually battered
her. Had a reasonable jury known of the combined newly discovered evidence herein presented,
they would have concluded in a circumstantial evidence case like this one, that because it was
physically impossible to place the Defendant at the crime scene, there was instead, a high
reasonable probability that the crime lab technician tampered with, planted on, and manipulated

the sole inculpatory fitted sheet, as it is well reflected on the face of the record.
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THE LEGAL STANDARD FOR A NEWLY DISCOVERY EVIDENCE IS LARGELY
CONSISTENT THROUGHOUT THE NATION AND IS CONSISTENT WITH THE
FLORIDA STANDARD FOUND IN JONES, SUPRA

Circumstantial Evidence.

In the case at bar, there obviously was never an in-court identification of the Defendant by
the victim. Moreover, the State's evidence against the Defendant was entirely circumstantial.
Other than the misleading scientific evidence, the State had no physical evidence linking the
Defendant to the crime. As such, the newly discovered evidence in the Defendant's case is even
more significant and meaningful when weighed against the circumstantial evidence produced at
trial. Thus, this Court should find that the newly discovered evidence would be significant
enough to create reasonable doubt which could secure an acquittal, And perhaps most
importantly, at trial the lab technician did not testify that all the semen on the victim's fitted sheet
matched that of the defendant’s DNA. Rather, the lab technician testified that although three of
the stains randomly selected from the fitted sheet tested positive for semen, only spot # 1

produced a DNA profile which matched the Defendant's DNA.

Misleading Scientific Evidence,

The message was delivered and the jury was persuaded by misleading scientific evidence
presented through two experts from the BSO Crime Lab. Due to scientific limitations and the
inability of knowing at the time the State's crime lab and expert’s lack of professional integrity,
and personal reputation, the defense was precluded from casting doubt on the State's seemingly
powerful evidence, testing procedures and its expert’s testimony. One thing is absolutely crystal
clear: the Defendant received a fundamentally flawed and unfair trial. Due process and
fundamental notions of fairness and justice require that the Defendant be afforded a new trial and
an opportunity to present the combined newly discovered evidence to a jury; alternatively, the
Defendant should be afforded a new trial where the State 1s precluded from relying on the false

scientific evidence that was presented at his original trial.
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No Additional Incriminating Evidence.

The State cannot argue in good faith that the newly discovered evidence is wnsignificant
because standing alone it is meaningless, and because of other purported evidence pointing to the
Defendant’s guilt. This argument would be flawed because at trial, the State could not present
any other incriminating evidence 1n advancing their theory of guilt. Therefore, the newly
discovered evidence as a whole does not stand alone as evidence of innocence. The new
evidence acts to rebut the State's theory that the Defendant is guilty. As such, the newly
discovered evidence discredits the State's evidence and theory further, as well as corroborates the

Defendant’s tampering with the DNA evidence defense presented at trial.

Reasonable Doubt.

Given the State’s high burden of proof in a criminal case, a jury on retrial need not be
convinced that the Defendant is innocent m order to find him not guilty. All a jury needs is one
reasonable doubt as to his guilt. For example, the State argued that the Defendant’s DNA profile
was generated from one of the three semen stains found on the victim’s fitted sheet (the same
fitted shezt that was introduced into evidence with two additional non-DNA significance; and the
same fitted sheet in which Marchese could not find the victim's own DNA profile, or a mixture
of DNA containing her profile). The State then presented misleading arguments advancing the
theory that the Defendant was the only person in the whole world that could have deposited the
semen on that sheet due to the fact that his DNA was a matching 1 in 14 billion.

However, newly discovered evidence has proven the State's theory wrong, therefore
reasonable doubt resonates and a jury would now acquit Buf the legal standard under Jones
does not require the certainty of an acquuttal in hight of newly discovered evidence, only the
probabulity of an acquittal Jones does not even require that an acquittal be more likely than not
in light of newly discovered evidence.

At trial, the Defendant's theory of defense was that the Defendant had been operated four
days before the commission of this crime, and therefore it was physically impossible for him to
have committed the crime while he was still wearing stitches and bandages; Additionally, as

testified by his alibi witness, the Defendant was with her, in her bed, twenty miles away from the
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crime scene. Thus, the Defendant could not have been at two different places at the same time,
Based on the above unrefuted facts, the State planted or tampered with the DNA evidence in this
case. These combined defenses presented at trial are corroborated by the newly discovered
evidence and is additional evidence that creates reasonable doubt in this case.

The lasting image impressed upon the jury was that the Defendant burglarized and sexually
battered the victim as evidenced by the fitted sheet containing his DNA. The newly discovered
evidence completely casts doubt on the reliability of the outcome of the original trial. The weight
to be afforded the newly discovered evidence must be analyzed in the context of the powerful

and misleading evidence presented at trial, not in a circumstantial biological vacuum.
The Jones’ Analysis.

Under Jones, the Court 1s required to conduct an analysis of the weight of the newly
discovered evidence as compared to the weight of the evidence introduced at trial. As the newly
discovered evidence is considered in conjunction with the evidence presented at trial, the Court
is to evaluate whether the evidence is of such a nature that 1t would probably produce an
acquittal on retrial. See Jones v State, 709 So. 2d 512 (Fla. 1998) at 521, citing Jones v State,
591 So.2d 911 (Fla 1991),

Jones does not authorize the analysis to include speculation into possible strategic changes
that might be made by the State in a retrial setting in light of newly discovered evidence. It
requires that the newly discovered evidence be evaluated and compared to the evidence which
was previously presented at the original trial. The State’s burglary/sexual battery theory has been
conclusively disputed by the newly discovered evidence. In light of this, a jury would now
acquit the defendant considering the evidence presented, the State's arguments to the jury, the
circumstantial nature of the case presented, and the new evidence rebutting the State's case

theory.

The State's Case Theory.

The state argued that the perpetrator gained entry into the apartment through the kitchen

window, confronted the victim in her bedroom, assaulted her and deposited semen on her left
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thigh, wiped off the semen with the victim’s black and white print dress, then left the premises.
Newly discovered evidence shows that the Defendant did not sexually batter the victim.
Logically, it follows that under the State’s theory of the case, the Defendant was not the
perpetrator of the burglary either

The state continued to present their case theory that the Defendant burglarized and sexually
battered the victim After the admission of the fitted sheet, the State immediately began to

question Donna Marchese, the crime lab technician, about the biological evidence in the case:

Q. At the time that you looked at the sheet, did you have any containers of the defendant's
semen anywhere 1n the location?

A. No, [ did not.

Q. Did you even know the defendant’s connection to this case in September, 1995, when you
did the testing?

A. No, I did not.

(See: T.T. pg 910)

The juxtaposition of this questioning had the powerful effect of misleading the jury to
believe that the Defendant committed the crimes. We now know that this theory is incorrect
since the Defendant's seminal fluid was stored in the BSO Crime Lab freezer since October
1993, when Marchese conducted her DNA testing on the prior case. The Defendant should be
afforded a new trial where the state 1s barred from presenting a case based on misleading
evidence. Had the jury been informed of the newly discovered evidence by the defense, they

would have acquitted the Defend

The Jones’ Requirements.

Jones provides us with guidance and factors to consider in the analysis of newly discovered
evidence. The Jones requirements are as follows' two requirements must be met in order for a
conviction to be set aside on the basis of newly discovered evidence. First, in order to be
considered newly discovered, the evidence must have been unknown by the trial court, by the
party, or by counsel at the time of trial, and it must appear that the defendant or his counsel could

not have known [of it] by the use of diligence See' Torres-Arboleda v Dugger, 636 So. 2d 1321,

42




#5% FILED: BROWARD COUNTY, FL. Brenda D. Forman, CLERK 4/11/2019 12:02:43 PM ##*#

1324-25 (Fla. 1994). Second, the newly discovered evidence must be of such nature that it would

probably produce an acquuttal on retrial. Jores, 591 So. 2d at 911, 915,

The Trial Court's Burden.

To reach this conclusion the trial court is required to consider alf newly discovered evidence
which would be admussible at trial and then evaluate the weight of both the newly discovered
evidence and the evidence which was introduced at trial. 1d. at 916. (Emphasis added).

In considering the second prong, the trial court should initially consider whether the
evidence would have been admissible at trial or whether there would have been any evidentiary
bars to its admissibility. [citations omitted]. Once this is determined, an evaluation of the weight
to be accorded the evidence ncludes whether the evidence goes to the merits of the case or
whether it constitutes impeachment evidence. [citation omitted]. The trial court should also
determine whether the evidence is cumulative to other evidence in the case. [citations omitted].
The trial court should further consider the materiality and relevance of the evidence and any
inconsistencies in the newly discovered evidence [Jones v State, 709 So. 2d 512, 521 (Fla

1998)].%

4 The outcome of this case has been gravely undermined by the new evidence The matenality of the newly
discovered evidence can be appreciated through a Brady-type or Strickland-type analysis The Jomes standard
regarding materiality 1s comparable to the Brady standard and Strickland standard Materiality 1s established, and
post-conviction relief 15 required, once the reviewing court concludes that there exists a reasonable probability that
had the [withheld] evidence been disclosed to the defense, the result of the proceeding would have been different
United States v Bagley, 473 U S 667 at 680 (1985) By analogy and tracking the same materiality standard that 1s
found 1n Jores, if there exists a reasonable probability that had the [newly discovered evidence] been [available] to
the defense, the result of the proceeding would have been different, materiality 1s established Matenality of the
newly discovered evidence in the case at hand therefore has been established by virtue of the misleading fitted sheet
containing DNA evidence having been such a focus at the 2000 trial Continuing with the analogy, 1t 1s crucial to be
aware that 1t 15 not the defendant's burden to show the nondisclosure [or newly discovered evidence] [m]ore hkely
than not altered [or would alter] the outcome of the case Strickland v Washington, 466 U S 674 at 693 (1984) See
Barkauskas v Lane, 878 F 2d 1031, 1034 (7th Cir 1989) (evidence 1s material where 1t could have pushed the jury
over the edge in the region of reasonable doubt ) The Supreme Court specifically rejected the more Likely than not
standard m favor of a showing of reasonable probability A reasonably probability 15 one that undermines the
confidence 1 the outcome Jean v Rice, 945 F 2d 82 (4th Cir 1991) Such a probability exists in the case at bar
where the newly discovered evidence tends to prove that the Defendant did not burglarized or sexually battered the
victum as the state argued at trial The Defendant need not show that more likely than not the jury would acquit on
retnal The Defendant need only show that the confidence in the outcome of his trial has been undermined by the
new evidence, and this 1s apparent n hight of the very damaging and convincing misleading evidence presented at
trial
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The first prong of Jones regarding the newly discovered DNA evidence is obviously
satisfied and warrants no discussion. Using the above factors to evaluate the second prong of
Jones, that is, whether the newly discovered evidence is of such nature that it would probably
produce an acquittal on retrial, the case at bar meets all criteria.

The newly discovered evidence would have been admissible at trial had it been available,
and there existed no evidentiary bars to its admissibility As far as the weight to be accorded to
the new evidence, this extremely powerful combined evidence goes directly to the merits of the
case, not merely to impeachment At trial, the jury was persuaded beyond a reasonable doubt by
the misleading scientific testimony attached to the biological evidence found on the fitted sheet
which informed that there was one in fourteen billion chances that the DNA that was found at the
scene of the crime, did not belong to the Defendant [BSO Crime Lab consultant Dr. Tracey
testified as to the population statistics attached to this case].

Now, 20-years later, new detrimental facts about the BSO Crime Lab and its experts’
professional integrity have come to light, providing information previously unheard, that
confirms with virtually 100% certainty that the defense theory utilized during trial: that the State
tampered with the DNA evidence presented at trial was correct, this analyzing Court should
accord the newly discovered evidence absolute and overwhelming weight.

Continuing to consider the Jones factors, the newly discovered evidence in the case at bar
15 not at all cumulative in nature to anything presented at trial To the contrary, it destroys and
discredits all of the cumulative, prejudicial, and false evidence that was argued by the State at
trial. As such, it is definitely material, relevant and indisputable. If there ever was a case that met
the Jones standard on all points, this is the one.

In sum, the State's manipulated and faulty DNA evidence was perhaps the smoking gun in
the false prosecution in their circumstantial case against the Defendant. Without this evidence,
the State's strongest piece of evidence was that the Defendant has a Hispanic accent. Without the
faulty DNA evidence and the powerful, misleading and corroborating testimony from respected
experts from the BSO Crime Laboratory, questions remain unanswered, reasonable doubt
resonates, and the Defendant is acquitted. At the original trial, if the defense would have been

able to present the newly discovered evidence herecin presented to the jury in rebuital of the
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testimony from the BSO Crime Lab experts in this case, the Defendant would have been
acquitted. The newly discovered evidence standing alone in this case warrants a new trial.
This Court should accept the proposition that there 1s indeed a probability that the newly

discovered evidence would result in an acquittal on retrial, and grant the Defendant a new trial.

CONCLUSION

A rational juror evaluating the newly discovered evidence, in tandem with the evidence at
trial, will probably have reasonable doubt as to the Defendant’s guilt. Thus, applying the standard

of “probable acquittal” that governs newly discovered evidence claims, this Court should grant

the Defendant a new trial free of the manipulated DNA evidence that misled the jury and had

previously yielded a conviction. The DNA evidence presented in this case simply cannot be
confidently relied upon as to the basis for the Defendant’s conviction and sentence of life in

prison.

A HEARING IS REQUIRED

The Defendant has asserted a facially sufficient claim that this newly discovered evidence
could not have been
previously discovered through due diligence. Additionally, the newly discovered evidence
creates a likelihood that the verdict and sentence would be altered. Moreover, this Court may not
summarily deny this motion unless the claims are conclusively refuted by the record. McLin v
State, 827 S0.2d 956 (Fla. 2002) The Defendant should be afforded am evidentiary hearing
wherein appointed counsel and his pro bono Forensic DNA consultant, Tiffany Roy, can

complete the following:

Specifically determine:

Why the victim's DNA profile is absent from the green fitted sheet.

Why a complex DNA mixture does not exist on the fitted sheet.

That the DNA evidence on the fitted sheet is degraded/contaminated.

That the fitted sheet has been tampered with.

Whether Ms. Siru Andelin's DNA profile is present on the fitted sheet presented at trial.

Do
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6. Why was not the DNA analysis results obtained on February 2, 2000 ever disclosed to the
defense? Were they exculpatory or inconclusive in naturc?

Compel, through appointed counsel, BSO Crime Lab DNA work product including but not
limited to issue subpoenas for:

The analyst case file,

The electropherograms (or equivalent) from the testing;

All printouts and worksheets from the serology testing (finding of body fluids);

All DNA testing process;

Any calculations made by Broward Sheriff's Office analyst to convey a frequency of
the DNA profile obtained from the evidence;

Include language regarding sample consumption or documenting the presence and

availability of sample remaining for testing in every report made;

Recording and reporting (in writing) all inquiries, efforts and contacts made by law
enforcement personnel regarding this case,
How many cases did Ms. Marchese actually test utilizing the RFLP methodology
between October 1993 and October 19977;
How many of those cases Ms. Marchese tested, resulted in a “Local Match’™ hit obtained
by the computer? As it happened in the instant case, where DNA obtained from a
Plantation’s case (Wood) allegedly matched a prior Coral Springs’ case (Ahladis);

. All PCR DNA testing results obtained from the analysis performed on February 2, 2000
by Marchese.

This Court needs to determine also the credibility of Ms. Andelin's swaorn assertions and
what type of impact it would have on the mind of jurors in a trial Accordingly, the Defendant is

entitled to a hearing on this motion.

REQUEST FOR
APPOINTMENT OF COUNSEL

In Graham v State, 372 So. 2d 1363 (Fla. 1979), the court recognized that although there is
no absolute right to counsel in post-conviction relief proceedings, the post-conviction court must
determine the need for counsel and resolve any doubt in favor of the appointment of counsel for

the Defendant. The court stated:
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“The question in each proceeding of this nature before this Court should be whether, under
the circumstances, the assistance of counsel is essential to accomplish a fair and thorough
presentation of the petitioner’s claims. Of course, doubts should be resolved in favor of the
indigent petitioner when a question of the need for counsel is presented. Each case must be
decided 1n light of the Fifth Amendment due process requirements. The adversary nature of the
proceeding, its complexity, the need for an Evidentiary hearing, or the need for substantial legal
research are all important elements which may require the appointment of counsel. This
appointment authority is discretionary, with any doubts being resolved in favor of an indigent

defendant.” Id. at 1365-1366.

Because an Evidentiary hearing 1s necessary and will involve complex scientific evidence,

due process requires the appointment of counsel.

RELIEF SOUGHT

The Defendant Einesto Behiens, respectfully 1equests this Honotable Court grant all
rehiet to which the Defendant may be entitled to in this proceeding icluding but not limited to:
an evidentiary hearing with appointment of counsel, an order vacating the judgment and sentence

1n this matter; and such other and further relief as the court deems just and proper.

Respectfully Submitted,

Ernesto Bch\ﬁans, D.C# 7325@\
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UNNOTARIZED OATH
UNDER PENALTIES OF PERJURY and pursuant to Rule 3.850(n), I declare that I have
read the forgoing “Second Amended Motion for Post-Conviction Relief, I understand English
and the motion’s content, the motion is filed in good faith with a reasonable belief that it is

timely filed, has potential merit, does not duplicate previous motions that have been disposed of

/S/&»A——«O

Erneséﬁ Behrens, D.C.# 7325@5—\

by the court and all facts contained in it are true and correct.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing “Second Amended

Motion for Post-Conviction Relief" has been mailed to this Court and forwarded to the following

listed below on this the 1@day of Apml 2019,

State Attorney Michael J. Satz
State Attorney’s Office

201 SE 6" Street

Fort Lauderdale, Florida 33301,

FAYS t‘ = 2 _r~
Ernksto Behrens, D.C.# 732564 "\
Mantin Correctional Institution
1150, SW Allapaitah Rd.
Indiantown, FL 34956
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Please find attached copies of property receipts for this case

b. Each piece of evidence obtained from the Evidence Vault by Donna Marchese on June 13, 1995, for the purposes of
analyzing it for DNA;

No such records exist

¢. Each piece of evidence that was returned from your Evidence Vault to the Plantation Police Department on June 21, 1995;
No such records exist

d. Each piece of evidence that arrived at your Laboratory from Plantation Police Department on June 30, 1995,

There were two evidence submissions from Planation PD on June30, 1995 These were both drug cases. Enclosed 1s a computer
printout reflectingthese submissions TheCrime Lab 1s unable to produce coples of the actual evidence submissionsbecause these
recerds have met the statutorly required public recordsietention perniod and are no longer available.

Your request has been completed and referenced documents will be available for download through the public portal.

If you have any questrons or need additional information, please feel free o contact my office at 9548316427
Sincerely.
Diana Edwards

Admin Coordinator

.

Pleasc note that Florida has a broad public records law. and that all correspondence sent to me via email may be subject to disclosure

How are we doing® Please provide us with your feedback  htips Z/www surveymonkey com/i/bsoernimelab

Sheriff Scott israel

f-4 On 12/29/2018 5.23:32 PM, Broward County Sherff Crime Lab wrote:

Dear Franziska Kaltenbach:

Thank you for your interest in public records of Broward County Crime Lab. Your request has been received
and is being processed. Your request was received in this office on 12/29/2018 and given the reference number
R000293-122918 for tracking purposes.

Records Requested: Attn: Diana M. Edwards, Administrative Coordinator Crime Laboratory.

Fower o by

GovA Page 3
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Re: Emesto Behrens, Case # 98-5739-CF-10-A; Lab # 9186F; Offense # 1619-95-05
Dear Ms. Edwards,

Please accept this letter as my public record request pursuant to §119.07, Fla. Stat. (2018), requesting to
purchase one copy of the following documents in relation to this case:

1) 1 am requesting a copy of Donna Marchese's Internal Affairs File, and the reasons for her not currently
working with BSO Crime Lab;

2) I am requesting a copy of the BSO Crime Lab’s internal Evidence Vault log showing:

a. Each piece of evidence related to this case, that arrived at your Laboratory from Plantation Police
Department on May 18, 1995;

b. Each piece of evidence obtained from the Evidence Vault by Donna Marchesse on June 13, 1995, for the
purposes of analyzing it for DNA;

c. Each piece of evidence that was returned from your Evidence Vault to the Plantation Police Department on
June 21, 1995;

d. Each piece of evidence that arrived at your Laboratory from Plantation Police Department on June 30, 1995,

Should you have any questions or concerns with this record request please advise me at your earliest
convenience. Also, advise me of the total cost of your research and purchase of the record, and the person or
entity to remit payment to my email address provided below.

Sincerely,

Franziska Kaltenbach.

Your request will be forwarded to the relevant department(s) to locate the information you seek and to
determine the volume and any costs associated with satisfying your request. You will be contacted about the
availability and/or provided with copies of the records in question.

You can monitor the progress of your request at the link below and you'll receive an email when your request
has been completed.

Broward County Sheriff's Office Crime Lab

To monitor the progress or update this request please log into the BCSO Crime Lab Public Records Center.

Poirosr vt By

GovQA Page 4
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Broward Country Crime Laboratory

Cascs Per Agency - All Case Types
Cases submitted between 06/30/19935 and 06/30/1995

Apeacy Id Apency Name H O ases
CS Coral Springs Palice Department 5
LL BSO Disinict 04 (Lauderdale Lahes) 4
BS Broward Shenffs Oftice 4
PP Pembroke Pmes Police Department 4
HW Holiywood Police Department 3
PR Pompano Beach Police Department 3
PL Planmation Pohee Department 2
PK BSO District 01 (Pembroke Park) 1
DR BSO District 10 {Deerfield) |
B30 8S0 District 01 {South Broward) i
BS08 BSO District 8 - West Broward }
BSIS BSO Judicial Services 1
CK Caoconut Creek Public Salety Dept |
Total of Al Case Types : 31
i
4
Printed (n 1727201 Pase | of |

I
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£ on 2/7/2019 7:56:23 AM, Broward County Shenff Crime Lab wrote:

RE PUBLIC RECORDS REQUEST of January 14, 2019, Reference # R000307-011419
Good Morning Ms Kaltenbach.

. Your request mentioned the following items.

. The Broward County Cnme Laboratory Cases per Agency--All Cases Type” Cases Submitted Between February 1, 2000 and February 1, 2000, depicting
each piece of evidence that arnved at your Laboratory frem Plantation Palice Department an that date

Attached for download is the Cases Per Agency for 02/01/2000 There were three cases submitted,
«  00-2363 (Drug)
«  00-2350 (Latent Prints)
«  00-2349 (Latent Prints)

The documents requested are not avallable The Crime Laboratory governs itself by the State of Flonida General Records Schedule for Law Enforcement
Agencies The documents requested exceed the retention period

GENERAL RECORDS SCHEDULE G52 FOR LAW ENFORCEMENT, CORRECTIONAL FACILITIES AND DISTRICT MEDICAL EXAMINERS.
CRIMINAL INVESTIGATIVE RECORDS: FIRST DEGREE FELONTY. Item # 125.

Each piece of evidence that was returned from your Evidence Vault to thePlantation Police Department on June 29, 2000,

No such record exists

Whtch type of analysis was conducted on the green fitted sheet {item # 4)and what type of DNA methodology was employed on it while analyzing it
onFebruary 2, 2000

Please be advised that thePublic Records Act (PRA) does not require an agengy to answer guestions aboutits operations  Rather, the PRA
allows any person o snspect, or requestcopies of, records in the possession of an agency upen payment of costs associatedwith such
nspection of copying

Please let me know 1f you require any additional information

Sincerely.
Diana Edwards

Admin Coordinator
Please note that Florida has a broad public records law, and that all correspondence sent to me via ernail may be subject to disclosure

How are we doing” Please provide us with vour feedback hitps /v ww suivey monhey com/i/bsocnimelab
g2 p b

Foweer vd by

Gov Q"\ Page 5



%% FILED: BROWARD COUNTY, FL. Brenda D. Forman, CLERK 4/11/2019 12:02:43 PM ###*%

N On 2/7/2019 12:55'11 AM, Franziska Kaltenbach wrote:

TO: "Broward County Sheriff Crime Lab"[browardcountyso@mycusthelp.net]
Dear Ms. Edwards,

Thanking you again for your response. I do understand that you are not able to provide me with the DNA
related records | requested, based on Flat. Stat. 943.325(14) (2018). Nevertheless, as my last request to you
concerning Ernesto's case. Please, provide me with:

~ The Broward County Crime Laboratory Cases per Agency--All Cases Type™ Cases Submitted Between
February I, 2000 and February 1, 2000, depicting each piece of evidence that arrived at your Laboratory from
Plantation Police Department on that date.

Each piece of evidence that was returned from your Evidence Vault to the Plantation Police Department on
June 29, 2000,

Which type of analysis was conducted on the green fitted sheet (item # 4) and what type of DNA methodology
was employed on it while analyzing it on February 2, 2000.

Ms. Edwards, consider this as my last request. I am concluding my research and investigation. I really thank
you for your patience and for your assistance in this important matter.

Gratefully,

Franziska Kaltenbach.

On Wed, Feb 6, 2019, 1:05 PM Broward County Sheriff Crime Lab

B4 on 2/6/2019 1:05.11 PM, Broward County Sherff Crime Lab wrote

RE: PUBLIC RECORDS REQUEST of January 14, 2019, Reference # R000307-011419
Dear Franziska Kaltenbach,

The Broward County Sheriff Crime Lab received a public records request from you on January 14, 2019. Your
request mentioned:

Please accept this letter as being my second Public Records Request pursuant to §119.07, Fla. Stat.
(2018). Ernesto's DNA consultant, Tiffany Roy, just requested to see and review the following necessary
additional evidence in possession of the BSO Crime Laboratory (DNA Unit), in order to effectively assist
him in this case:

Poropart wed By

GovQA Page 6
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Broward Country Crime Laboratory

Cases Per Agency - All Case Types
Cases subnutied between 02/01/2000 and 02/01/2000

Agency Id Agency Name # {H Cases
BS Broward Sherniff's Office 18
BSO1 BSO Distnct 01 {South Broward) 14
BS1i BSO Dustrict 11 (Pompano Beach) 13
CS Coral Spnings Police Department 10
DV Davie Police Department 10
OP Qakland Park Police Department 9
PP Pembroke Pines Police Department 8
LL BSO District 04 (Lauderdale Lakes) 3
BSOS BSO District 05 (Central Broward) 4
PL Plantation Police Departiment 3
DR BSO District 10 ¢ Deerfieid) 3
HW Hollvwood Police Department 3
™ B3SO District 07 (Tamarac) 3
cC Cooper Citv Police Department 2
DN BSO District 02 (Dania Beach) I
B508 BSO District 8 - West Broward 1
BS03 BSO District 03 (Int'l Awrport) l
FH Fiornida Highwav Patrol (Ft Laud) I
OAG Office of the Attornev General 1

Total of Al Case Types: 110

Prnted On - 2/7/201 Paee | of |

S, e iy Sl AN
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LUYSTER, E5Q. V. JULIA

Company :
Address:

1205 N. FEDERAL HIGHWAY

City, State, Zip LAKE WORTH, FL - 33460
Email:* JULIA@LUYSTERLAW.COM

MICHAEL J. SATZ
STATE ATTORNEY
SEVENTEENTH JUDICIAL CIRCUIT OF FLORIDA
BROWARD COUNTY COURTHOUSE
201 SE SIXTH STREET, SUTTE 660 A, FORT LAUDERDALE, FL. 33301-3360

PUBLIC RECORDS REQUEST
Contact Mrs, Seltzer at (554) 831-7228/ SSeltzer@sacl 7.state flus

Sisedd
/S

Request Reference #8089
Phone-

Fax:

Date 3/16/2017

Request Type: COPIES
Defendant; BEHRENS,ERNESTO

Howard Formen, Clerk of the Court, 17th Judicial Circuit of Flonda, at(954) 831-6565

Letter acknowledging request sent by

Pursuznt to Chapter 119, Flanda Statutes, request is made for
Record Type Public Records Reqnest

CtNum:
Description: the documents Listed in the Motion to Compel and Addendum

YOU ARE ADVISED that the Staie Attorney's Office is not the custodian of the official court records. The records you heve requested are only those in the custody
of the State Attorney, snbject 1o all legal excephons and/or redactions For a copy of the completz and official record mndfeertificd copies, contact the offiec of

98005739CF10A

Active Discovery provided by
Reviewed/Redacted by 4 . Date
pprovedDisapproved by XS, Al Ao sy, Date 3—//AH_ 1
File unable to be located by Unit £ Date
See Notes’Exemptions/Redactions indicated below
' Request Withdrawn-—Date SAO has norecord as requested

SAD record was destroyed per §119.021(2)(d),

Notes/Exemptions from Poblic Record Disclosure (For Reviewing ASA use only)

) -

3 Actrve | affarrs investigaty pt, §112 533, FS, §655.057(1)(s), FS

3 Attorney nptts=> confidential and exempt, Lopez v State 696 So. 2d 725 (Fla. 1997),
Arbelaez v State, 775 So 24 505 (Fla2000)

] Confession by Defendant on active cases=> exempt, §11% 071(2)(e), F8

[3 Bank accourt numbers, debit, charge and oredit acceunt pumbers and social security
numbere=> exempt, §215 322(6)1, F§, §119 071(5)(a)(b), FS, §655 057, FS; §£55.055,
F§

1 Biometine I Informahon=>exampt, §115 071(5){e), FS

03 informeton reveahng 18 of Confidential Informent of eonfidential souroe™ excmpt,
§119 071{2¥1). FS

] Defendant not entitled to free copy of file => Roesch v State, 633 So 2d 1 (Fla. 1993)
O Cnminel History Dataw> exempt, §943.0525, F3

03 Departrment pf Correctioms Recards & Invesugabons~> exempt, §545.10, F§
£ Autopsy Photographs=> exept, E406.135(1), FS
] EM.S Reportse> exempt, §355.51, FS

[3 Home Addresses, etc, of corent or former prosecutors, law enforcement persomne],
firafighters, judges and code wspostone exetnpt, §115 071(4Xd)L, FS

O Traffic Crash Report exempt for 60 days after report 15 fled=>exempt, §316 D65(5)a), FS
LI Videotaped statement of minor vichm of sexmal battery=exernpt, §119 071()2a, FS
3 DL and DMV records=>exempt, §119 0712(2), FS

[ Other exemplions=>

1 Photohnden/audio recording that d=piots or recorde the killing-of a human bemgsexempt,
F§ 406136

|} Secunty vidro/surveillancemst-axenmipt 2E) 301, F § and/or F 5 119 0713)(8)

Document# 13615
ORIGINAL -4ADM/2

COPY- Requesting Party

£ Mental Bealth records > exenmpt, §394 4515(2), FS, §456 057, FS

B3 On active, penting cases, mfoemation not disclosed 1o defense 1 duscoverys> axennpt,
Satz v Blankeashup, 407 So 2d 396 (Fla 4DCA 1581Y; Tribune Co v Publie Records,
493 So 2d 480 (Fle Zund DOA_1986)

?rsonal assets of cnme vichm=> exampt, §119 071(2)), FS
Personal vichm information in cases of sexual offense, child abuzge, lewd & lascrvions
offtase=> exempt, §119 G71{2XN), FS; §754 024

3 Medical Recordis=> exempt, E3953025(4), FS, §295 3025(8), FS, §456 (67, FS

L} PSL, PTL pre-plea, post-sentence wmvestigatve teeords=> exempt, §945 10(1)(b), FS

3 Reports of abuse of valncrable sdult=> exempt, §415 107, 5§

I3 Department of Children & Fomilies Reports of chuld abuses exempr, §39 0132(4)(s), FS.,
§35202, F8

3 Schoot records=> exempt, §1062.22, F§

3 Photograph of vietm of sexual affense=> exempy, §119 071()(h)

L2 Actve enmunel meelhgeace sad wvestgunye mlormanom=> ceemps, §139 DT, F5
EJ Idembty of caller requesting or reporting "511" emergencya>exempl, §365 171(15), FS

[ Yuvenile Records=>exempt, §985 04, FS

2 Davers License diptal maging=c- exempt, §322 142(4), 5
[ Telecommumcations records=>cxempt, §119 071(5)}(d)

[C3 Pharmacy Records=>exempt, §465 027(2)

[ Federn! Tax loformatonm=scxempt- 26 USC 1603

vh/22
COPY -Public Records File
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ANALYZED BY: 'ﬁxax“ ' VICE. Ai__ :
DATE ANALYZED: M\p w;xlTQ?:\ SUSPECT: !
SUBMITTED BY:_ () USRS OTHER: i
AGENCY: _O\G oS, AGENCY #: \oW\-QS-O5 1aB #: O\ © f
iaﬁ% entuicacs | seecies |- “p-3p :
s Tt i) S TEST : < :
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i
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Sivond | aeitites s Taen Bl SEEEieadnke A, ot et S o] | EE e aiimereiorn bo Em bt e Brsd A hmenereeeub. s
BSO CRIME LABORATORY/DNA UNIT
YIELD GEL DATA }
LANE SAMPLE ng DNA/LANE | ng DNA/SAMPLE DNA SPECIALIST " "t oab
CATHODAL ORIGIN DATE = o~y O v
1 BLANK LOT # POWER SUPPLY ~©1.\
2 STANDARD | 500 ng < 0. TANK VOLTAGE 200 YOLTS
3 STANDARD | 250 ng OT TIME ON G
4 STANDARD | 125 ng oy TIME OFF <\ o
5 STANDARD 63 ng Doy J
6 STANDARD 31 ng o i
7 STANDARD | 15 ng METS |
B OnSe ™ Aseecneshe \ o x8 TG WMo ’,
9 Bttt satb x8
10 oo g 325 & X8 I
11 et el NS x8 '
12 Cuteo, Tamed W\ f_.f::l X8
18 Y R x8
14 oo e atod X8
T L s v A e -x8
16 x8
17 X8
18 X8
19 x8
20 X8
21 x8
22 X8
23 x8
24 xB .
25 BLANK
MIDDLE ORIGIN !
26 BLARK = E
27 x8 i
28 %8 i
29 x8 ;
30 xB
31 xB
32 x8
33 x8
34 X8
35 xB
36 X8
37 xB
38 X8 §
39 x8 :
40 X8
a1 X8
42 x8
43 x8
44 x8
45 X8
46 x8
47 8
48 x8
49 X8
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=5 | R R R RS R R Fr st mans nd TR I prer st Al ERmerint B e L,

o
e
:‘::‘

BS. JRIME LABORATORY \ DNA UNi !
DIGESTION OF BODY FLUID STAIN WITH HAE Il

Case # : S\ € DNA Specialist : OO0 DATE: OO0y O

[+
t]."

3
Digestion Controt Lot Number - __ “TSoam Oy Source: witav
REAGENT voL{ul) LOT#
TE-4 189 NWENNES N
| SPERMIDINE 5.6 -G
HAE Ilf BUFFER 25 LTS
HAE lif ENZYME 1 SOURCEwsz L | LOT# & vewacy
AMMONIUM ACETATE 83 \AAL
| ABSOLUTE RGTALCOHOL | 668 | ey
70 % REAGENT ALCOHOL 1000 A% Qg
TE 4 18 LTS e
TIME & START: 1\ 2300 END:\C:\Q\&_
DATE
SAMPLES
REAGENT VOL{ul) REDIGEST/LOT REDIGEST/LOT
TE4 212
SPERMIDINE (OPTIONAL) 9.6
HAE il BUFFER 25
i HAE Il ENZYME 1
AMMONIUM ACETATE 83
ABSOLUTE RGT. ALCOHOL 666
70 % REAGENT ALCOHOL 500
TE-4 16
TIME START: END: START: END*

TEST GEL PREPARATION

DNA SAMPLES 2ul PI.CP OO0 00086000801 REDIGEST REDIGEST
5 LOADING SOL. 2ul DY O
AGAROSE 1.0 gm D‘\Q‘(\C{\Bﬁf}
GEL/TANK BUFFER | 100mLs A D
EtBr 10ul WA

CLDNA5 9/95
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Bt o] T
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P R LK, -
R R A T A

SAMPLE ' LOT # SOURCE T DATE &y ol

v ANALYST?"‘\‘Y e
VISUAL MARKER 2 = Ol a R kit CASE#'S T
DIGEST CONTROL TEE OO TR e &
TEST GEL CONTROL

QAT ARec Swua \ g

3]

~Njol o Al ol ho ) —

. Tank voltage 200
Qe oaems \ X v?lts

E\\iﬁ-—h;ﬁ i Do) Time on Q—LS‘
Barea =S 5% Time off .3 <Xy
10 Qe N A e W ot
L Crrern Shere S S
13 u_('—'\ {‘—"l;“; '\\"ﬁ.

18
W4z 4 e—— - =
8
13
20 {
21 |
22 |
23 :
24 |
25 | BLANK ‘
MIDDLE ORIGIN !
26 { BLANK |
27 | VISUAL MARKER |

i

|

i

l

E

LOT#

28
29
30
31
32

34
35
36
37

39

41 " '

SIGIBSIS

47

49
Bn
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250 CRIME LABORATORY /DNA UNIT

ANALYTICAL GEL DATA
CASE # NS & DNA SPECIAIST JXiges.. DATE Xt USSTIME ON_ Ty 57,0
POWER SUPPLY. N.-\ _ TRAY #__&-7 GEL LENGTH 12 X 20 CM TIME OFF “VAS ..

VOLTAGE(GEL) 30 YOLTS MEMBRANE # S5\ - A=\

—

T

SIZING | LANE SAMPLE VOL {uf) SOURCE
1| VISUALALOT & =iet Y dy
L4000 | S2E MARKERALOT gaexiess | (b | B -
2 3§ CELL LINE/LOT y=g.ng EEA0oA \m?.'& Y
3 4 T9\Re © Qavor —appen v o1 \\MJL
4 5 1S\ & (Aﬁt.\ﬂue\- \ i . \\m._gl ]
g R S MARKER e I T [\ m&

5
B (‘\G)@:g_(.\ﬁ e Do) e b

7 8 | ONNWE Eneen g 2 S Mok

8 9 ]

9 LR BEANNUR SIS WK \ETOR We

10 317 1% | SiZE MARKER.” ’,,f St NTRY

11 12| ¢ O - WY : MLy

12 13 A R N SRR

33 14 1 SWSae e Ceen e\ B e

14 15 '

15 % {716 7| 'SizE MARKER - N w5
17 | BLANK '

WITNESS: K/

GEL PREPARATION

REAGENT VOLUME LOT NUMBER
LOADING 4.0ul - >
SOLUTION \O AVANS
AGAROSE 2.0 GRAM e, S ooy
GEL/TANK 200

BUFFER S D\,

PLACE RANDOM SAMPLES BETWEEN LANES 11 & 16
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STATHERETORI DA
BROWARD:
BEEGR : de tharity; p

emg uly,\swom did depose and say:

%;9; 97 when Ernesto Behrens was arrested by Las
Pof"‘ ice Departmant in Clark County, | was his fiancée.

gggw I am not usually able to recoliect circumstances that
appened?so many years ago, | 80 hava a speciﬂc recollectlon of Emesto's

& 3 T have also became more clear of the facts of Ernesto’s case after
" ‘fedading his story which | found at www.helpdna.org.

5. 1 am the person who was at the apartment when the law enforcement
officers came in to collect our personal belongings.

6. On that day, the officers ordered me to remain in the TV rocom and not

1o enter the bedroom while they were searching it. So, | remained outside
e bedroom untit they feft.

7. Multiple male and femaie officers made crazy comments about Ernesto
and compared him with " Ted Bundy" emphasizing that he was a very
dangerous person with double personality.

8. After the law enforcement officers left our apartment, | was very




werelonlourdittyflaundiyliamperg
vanishMli[nevergavelanyiconsenyoypermiss
removedliromiourgapatmentinornw 4

€, ?@5‘1 erfreadi Sf _:sw;és,t',o}'y in the internet, | became
toJunderstandjthis] . Specifically, since ! have not
Bimlingtheilas g

d:n t this.time, that the sole evidence pointing 1o

t saié'f?i‘,;:ootof semen found on a light green fitted sheet, like the
on:the day. of his arrest, and realizing now that our light green
J;ef’fr.i‘e set of sheets that vanished from our apartment in October
Aplias: further taking Into conslderation the fact that the victim's DNA
;asinot: found on the green bed sheets presented at trial, although she
lept.nude.on those sheets for over 2 weeks.

. Fam left with the strong befief that the light green bed sheets presented in
.7 " Ernesto’s trial-as the only incriminating evidence of this case, are the very
same sheets collected at our apartment in Las Vegas, Nevada back in
1997.Thus, if those sheets contained Emesto’s DNA, they must also contain

—— mine.

11. For all the above-stated reasons, | am willing to submit my DNA 1o
Ernesto’s DNA consultant, Ms. Tiffany Roy. in order to conduct a new DNA
testing on those sheets in order to find out if those sheets conlain any trace
of my DNA profile, or if the hairs found on those sheets can be identified as
being my hairs. This way being able to establish that the light green sheets
vanished from our apartment in Las Vegas, Neveda, are the same light
green bed sheets prfemed at Ernesto’s trial.

(s]

Siru Andelin.

SWORN AND SUBSCRIBED before me, on this | day of July, 2018, in
the city and county aforesaid, by Siru Andelin, personally know to me, who
did swear under oath that the above affidavit is true and correct 1o the best
of her knowledge and belief.

(sl;)ﬁn;%_ﬁmﬂ b
otary Public.

231380
Expires yu1 6, 2019
Matior.y

Notry Assn
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POLICE DEPARTMENT TR PROP EIPT
PLANTATION, FLORIDA Y2 &0 @Q/jﬁ e

' 4 Trial Evidence (] Safekeeping [} Found Property Lab Evidence [ ] Reécovefed Propert
%ﬁv Y Y

{Attach Memao)

2 CASE NO J DATE - TIME BRECEIVED 4 BIN NO % TYPE OF CASE
oS -on les - O -
6 ADDRESS WHERE PROPERTY IMPOUNQLED (GIVE EXACT LOCATION WHERL FCUNQ) \
> o
| (2l S& | Ave ©F Lo DeeNale _
7 FOUND BY ADDRESS CITY STATE TEL. #
Ao iS5y LIDNOEX _\.\C‘-\hea
[ SUSPECT(S} {GIVE FULL NAME) AACESEX ] ARRESTED NTA CITATIONS
U\‘/ O YES [ NO O YES O NO O YES © NO O PENDING
~—
VIGTIM ADDRESS
1 - -
, 2o T Ce
10 OWHNER'S NAME ADDRESS
\ Sk(—'ﬁ\'t E‘_ \r—;r .;')aT -/
Ft ITEM NO 12 QTY 13 DESCRIPTION \
b I~ Ea»c‘a@ N
— L ¥
rod SEarod)
14 SPECIAL INSTRUCTICNS OTHER Gl
Deein ik (1300 o sy
O PROCESS FOR FINGERPRINTS v
7] DESTRUCTION PURPOSE OMLY O RELEASE UPON PROOF OF OWNERSHIP
15 t hereby acknowledpe \hat the abuy,a-m‘.f represers all propaeity 1aken lrom |38 | heraby acknowladge that the abova Nst reprasonts ail proparty
my possession and {hatl have racalved a copy of this recelpt Impounded by me in the officlal parformance of my dyty as a Pollce Officer
Divigion A D Ly SS(
Impaund \cer Srgnaw%-_
x —— Pl 4
Print Nama Brwc,r\ /-/c—cz,cf"
p—
SE2 S ) TEANER e
P
SECANTe S ]S : S

REASON DATE AND TIMEHECEIVED

CEl
A wz\n,g,aim ?9'/\ - T2 (AL SV 3¢ So”
RECEIVED BY L = REASON /{ Dg? /IM )ECEWED
ﬁg ' ﬁ }ﬂ. Lo, 7 Yoo

RECEWED BY REASON T DATE AND TIME RECEIVED
= S, e <
e S QSJ\&\& LI 5 Ay (}‘&
ECEVED BY 3 REASON | DATE AND TIME RECELYED

TEK . Amablc ve - o PD S-1P-65 3!
RECEWED BY REASON DATE AND TIME RECEIVED R
} @Q”JJ’- j‘} MQ’\’\ O~ Seg . of j,];] ke o 2

18 FINAL DISPOSITION & AUTHCRITY DATE AND fIME OF DISPOSITION
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R000307-011419 - Public Records Request

Message History (14)

KA on 2/26/2018 1:07:59 PM, Broward County Shenff Crime Lab wrote.

Subject: BCSO Crime Lab Public Records Request :: R000307-011419
Body:
RE PUBLIC RECORDS REQUEST of January 14, 2019 . Reference # R000307-011419
Dear Franziska Kaltenbach,

The Broward County$henff Crime Lab received a public imformation request from you onlanuary 14, 2019 Your request mentioned

Could you tell me if any of those five (5) cases involved BSO LAB Number: 9186F or PPD Case Number: 1619-95-05 ?
Yes, that case was submitted on that day.
If you have any questions or need additional information, please feel free to contact my office at 9548316427
Smcerely.
Diana Edwards

Admin Coordinator
Please note that Florida has a broad public records law, and that all correspondence sent to me via email may be subject 1o disclosure

How are we doing? Please provide us with your feedback  hitps /5 ww surveymonhkey com/r/bsociimelab

N On 2/26/2019 12 08.23 PM, Franziska Kaltenbach wrote:

TO. "Broward County Sheriff Crime Lab"[browardcountyso@mycusthelp.net]

Okay Ms. Edwards, | understand. | am submitting a separate request on that topic.

However, on the one you responded depicting the cases logged into your Lab on May 15, 1995. Could you tell
me if any of those five (5) cases involved BSO LAB Number: 9186F or PPD Case Number: 1619-95-05 ?
Thank you!

Franziska Kaltenbach.
On Tue, Feb 26, 2019, 7:06 AM Broward County Sheriff Crime Lab

Page 1
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A 0n 2/26/2019 706 09 AM, Broward County Shenff Crime Lab wrote®

Subject: BCSO Crime Lab Public Records Request :: RO00307-011419
Body:

. RE PUBLIC RECORDS REQUEST of January 14, 2019 Reference # R000307-011419
Dear Franziska Kaltenbach,
The Broward CountyShenff Crime Lab recerved a public information request from you onJanuary 14, 2019 Your request mentioned

"Based on your response and my complicatedschedule. Ms. Edwards, I would like to make a formal request to either have
anappointment to go to your Lab and inspect the requested analysis associatedwith any { PCR or RFLP) DNA testing conducted on
this case on February 2, 2000(Which I could do on February 28, 2019, between 9:00 and 10:00 a.m, ifpossible) or in fact, it would be
a lot more convenient for me to just beinformed of the associated costs attached to having copies of the theserequested records, so
that I can immediately submit payment. "

This request has been marked closed, please submit this as a separate request and I will forward it to BSO Legal for review.

Additionally, I would need also the Broward County Crime Laboratory “Cases per Agency--All Cases Type” Cases Submitted Between
May 15, 1995 and May 15, 1995, depicting each piece of evidence that arrived at your Laborgtory from Plantation Police Department
on that date.has been marked closed, please submit this question on a separate request and I will forward it to BSO Legal for review.

Your request has been completed and the document is available for downloead through the public portal.

This request is now considered completed and closed, any additional requests should be submitted on a separate
- request.

Sincerely,
Diana Edwards

Admin Coordinator
Please note that Florida has a bread public records law. and that all correspondence sent 1o me via email may be subject to disclosure

How are we doing” Please provide us with your feedback  hitps /v waw sunsevmonkey com/t/bsoctimelab

4=~ 0On 2/25/2019 9.06.46 PM, Franziska Kaltenbach wrote

TO: "Broward County Sheriff Crime Lab"[browardcountyso@mycusthelp.net]

February 25, 2019
RE: PUBLIC RECORDS REQUEST of January 14, 2019., Reference # R000307-011419.

ot 0 By

GovQA Page 2
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SWORN AFFIDAVIT

Mr. Ernesto Behrens-732564 {G-1110U)
Calhoun Correctional Institution

19562 S.E. Institution Drive
Blountstown, Florida 32424

TO: The Seventeenth Judicial Circuit Court In And For Broward County, Florida
REF.: STATE OF FLORIDA v. ERNESTO BEHRENS CASE NO.: 98-5739 CF10A
To The Honorable Court,

This sworn affidavit is being submitted in conjunction with the instant DNA Post
Conviction Motion in support of and to notify this Honorable Court of such material witnesses
are willing to corroborate via testimonial statement [s] as to the specific facts therein the instant
(DNA) motion.

1. On December 17, 1999 an “Arthur” hearing was held where the Honorable Judge: Ronald
J. Rostchild presided over, this specific hearing.

2. During this “Arthur” hearing there were several key individual [s] present, and they are
listed as follows: State Attorney- Mr. Dennis Siegel, State’s Expert Witness- Serologist- Ms.
Donna Marchese, Honorable Court’s Bailiff- (Male), Defense Attorney-Mr. Ty Terrel and
Ms. Andrea Shelowitz, and the defendant- Mr. Ernesto Behrens.

3. During such review of the specific evidence that the State of Florida intended to present at
trial. There was a conversation that ensued between the State’s Expert Witness Ms. Donna
Marchese and the defense conceming a specific exhibit, a spot cut from the” victim’s fitted
sheet.”

4. Ms. Donna Marchese, Serologist, made the following statement:

“While using my microscope I was able to find one (1) spermatozoa_cell,
that was entwined into the fiber of the fitted sheet”. She further stated the she

pulled the cell from the fabric, and performed a (RFLP) DNA testing. That
resulted into a match of this defendant’s DNA make-up.

5. In preparation of my post-trial DNA motion 1 have been able to obtained swom
statement [s] from the DNA/ Forensic Community. That has stated it is scientifically
impossible to conduct a (RFLP) DNA testing with a single spermatozoa cell. Indicating
apparent vanance to the State’s Expert witness testimony’ resulting into “guestionabie’
evidence in this instant case.
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6. Hereafler, I contacted Mr. Ty Terrel, my trial attorney on September 5, 2003 round
about {1:40 p.m.] by phone, inquiring as to his recollection of the 12-17-99 “Arthur”
hearing. Upon him affirming that he recall such proceeding, 1 further inquired as to his
specific recollection of the State of Florida’s Expert Witness specific testimony
pertaining to the spermatozoa cell that was allegedly a “match” to my (DNA) make-up?

7. Mr. Ty Terrel, quoted back to me via this phone call essentially verbatim as to Ms,
Donna Marchese previous testimony, however, Mr. Terrel used words and phrases during
our call such asi.e.:

“I clearly remember talking about testing one (1) single spermatozoa
cell, and how it the (cell) was intertwined within the fabric of the sheet
and her using a microscope to pull the cell from... But, as to Ms.
Marchese exact words that she used during the latter portion of her
statement then...I (Mr, Terrel) cannot remember.”

8. Also, see attached correspondence dated October 6, 2003, where Mr. Terrel has stated
the following:
“Ernesto, I clearly remember talking about testing one (1) single
spermatozoa cell, and how it the (cell) was intertwined within the
fabric of the sheet...”

9. The defendant now states to this Honorable Court that based upon such holding and
whereas the defendant continuously asserts his innocent to this specific crime. Not to
exclude that the (DNA) community as a whole does not agree with the particularities
proffered by the State of Florida's Expert Witness pertaining to the facts of such
procedural tested. See attached swom affidavit.

9. Also, whereas Mr. Ty Terrel and Ms. Andrea Shelowitz, Attorneys-at-Law, Jocated at
1801 8. Perimeter Road Suite 180, Fort Lauderdale, Florida 33309. Will proffer their
individual and professional recollection ... of the State of Florida’s Expert testimony if
this court requires it.
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NOTARY

Before, me the undersigned authority, this day personally appeared, Erm.-‘s\s &e km
Who first being duly sworn, stated that he is the individual that ha
herein, and such facts are true. Thereby, certifying that the forgoing ha

Swom to and subscribed before me this <20nd day of  Oc do &

18/ M. Jd:pogﬂgc—— My Commission E:

Notary No.: __ D DY ‘EW

Notary Public, State of . Florz 00A

Type of identification used? Personally known , or produced identification /

DW-&- ef Cbrﬁ:c,(m ,

Trma ke T

A,

s‘wﬂa;g Thomas M. Woodham
£, “"’m E Commssmn #DD248679

‘,}t ‘\‘ memﬂg 09 2007
" Atlantic l’illlill}g Co., Inc.
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1801 SOUTH PERIMETER ROAD, SUITE 180 = FORT LAUDERDALE, FLORIDA 33309

bf Jl_b SHELOWITZ, SHELOWITZ & 1 ERRELL, PA.

TELEPHONE 954 489.2204 » FAX 954.48%.0637
MARC A SHELOWITZ® WWW SSTLAWOFFICE COM
ANDREA SHELOWITZ
TY TERRELL
DONALD GELIN
ANDREW M. COFFEY

*Admitted to New York Bor

October 6, 2003

Emesto J. Behrens

D.C. # 732564

Maifing No.: G110U

Caihoun Correctional Institution
19562 S.E. Institution Drive
Blountstown, Florida 32424

Dear Emnesto:

| am in receipt of your letter wherein you are requesting an affidavit from me

regarding statements from Donna Marchese regarding spermatozoa and DNA testing.
First of all, | have reviewed the statute you speak of (3.853) and feel you do have a
viable claim for relief under that statute. Although | intend to help y}ou where | can, |
don’t see where you need an affidavit from me in order to proceed forward with the post
conviction relief.

As for the affidavit, | am very uncomfortable signing an affidavit that couid end up
in the Supreme Court which details a conversation that | may have had with Dcnna
Machese in 1999 when | simply don't remember the “verbatim” words she used during
one of our many conversations.  Emesto, | clearly remember her talking about testing
one single Spermatozoa and how it was intertwined within the fabric of the sheet, but |
do not remember exactly what words she used and the rest of our conversation on the
issue. | spoke with Donna Marchese several times and we spoke about DNA testing
several times while viewing the sheet, both in and out of court. | can not positively
remember if | first saw the sheets in court the day of the Arthur Hearing or if it was in the
jail while they were being shown to you. | spent a lot of time on your case including
meetings with experts, viewing the physical evidence, taking many trips t{o the jail, and a
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week of trial and | just can not remember the specific time and place and words used
when Donna Marchese was talking about the single spermatozoa.

i don't mean to be an obstacle in your quest for freedom, and 1 will help where |
can, but the exact content of an affidavit that you want me to produce, | just can’t do.
On the other hand, if you want an affidavit with the information contained in this letter, |
will be happy to provide you with that. Think it over and let me know if you still want an
affidavit or some alternative assistance.

| am sorry this correspondence does not meet with your expectations.

Sincerely,

?
I _//,7 14’7 /

- ‘a"
o L
£ - -
P4 ‘;/

Tyrone A. Termell, Esquire
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September 11, 2003

EBN, INC.

MRS. HOLDER, CECQ

P.O.BOX 15862

POMPANO BEACH, FLORIDA 33061
PHONE NO.: (954) 786-8619 '

LAB CORP, LABORATORY CORPORATION OF AMERICA
MRS. EISENBERG, PH.D

P. 0. BOX 13973

1912 ALEXANDER DRIVE

RESEARCH TRIANGLE PARK, NORTH CAROLINA 27709

REF.: ON BEHALF OF MR. ERNESTO BEHRENS # 0-732564
CASE NO.: 98-5739 CF10A

SUBJ.: SWORN AFFIDAVIT / UNIVERSAL INQUIRY AS TO THE DNA PROCEDURES
!/ CLARIFICATON AS TO THE DIFFERENCE IN (RFLP) DNA TESTING, AND (PCR)
DNA TESTING.

MRS. Eisenberg,

As per our recent phone conference, whereby you spoke with Mr. Behrens and myself; this
correspondence is forwarded to you by EBN, INC, EBN, will be the mediator and responsible for
ail current and future financial requirements between Lab Corp and Mr. Behrens, holdin g Mr.
Behrens’s interest in this matter. L T

SUMMARY

Mr. Behrens is currently incarcerated in the State of Florida on a crime of which he is
claiming his complete innocence. The State of Florida proffered in support of Mr. Behrens’s
conviction alleged positive DNA results derived from partial tangible evidence collected from the
crime scene. Mr. Behrens did not object to the DNA evidence presented by the State of Florida,
including their DNA expert ‘s testimony. Due to defense counsel insufficiency during trial

Mr. Behrens only option now is to file a DNA Post Conviction Motion (3.853), requesting the
court to grant a new DNA testing per the new (PCR) test, on the actual evidence submitted at trial;
as well as the evidence collected by the State of Florida but not tested for DNA.
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FACTS

In the case STATE of Florida v. Ernesto Behrens, case no.: 98-5739 CF10A, the defendant
was formally charged with Armed Sexual Battery and Burglary of a Dwelling with a Battery on
March 27, 1998. The defendant did proceed to trial and was found guilty by a jury in 2000. The
State of Florida proffered to the court as evidence positive DNA results from partial evidence
collected from the crime scene.

However, in Mr. Behrens’s DNA Post Conviction Motion that he intends to present to the
Florida ‘s Court as support for granting a new DNA testing on all of the evidence, with the
sophisticated (PCR)} test. Mr. Behrens’s strategy is to .illuminate the gross conflict and
inconsistency as to the State’s Expert Witness’ Testimony and the DNA community, which
transpired during a pre-trial hearing on the evidence that the State plans to proffer at trial and the
evidence actually presented at trial.

The State’s Expert Witness, (Broward County Crime Lab Tech), asserted that she received the
victim’s fitted sheets in the crime lab. During her examination for seminal fluid, she located four
spots, which were assigned numeric numbers (j.e., spot-1, spot-2, spot-3 and spot-4). The State’s
expert witness asserted that (spot —1, spot-3 and spot-4) tested positive for seminal fluid, whereas,
(spot-2) had a negative result. This witness additionally asserted that during such examination she
discovered “hairs” on the victim’s sheet and “dry-spots”™ on the victim’s comforter, but did not
perform any type of DNA testing on these specific items.

The expert further testified that upon a thorough examination of (spot-3 and spot-4), that she
was unable to discover any DNA material on those pieces of evidence.! Concerning (spot-1) she
stated (verbatim):

“While nusing my microscope I was able to find one (1) spermatozoa cell that
was entwined into the fiber of the fitted sheet”. She further asserted that she
pulled the cell from the fabric, and performed a (RFLP) DNA testing that
resulted 1nte a match of Mr. Behrens’s DNA make-up. During this testimony she
explains to the jury that, “if you were to take a single piece of DNA from a
single cell and stretch it out, it would be approximately (6) feet long. Which
is really kind of hard to imagine, but the body has a wonderful way of
twisting and compacting it to make it fit into each and every one of our
cells.”

Mrs. Eisenberg in accordance to our (9-11-03) phone conference and such clear-cut
information shared during this call. Defining, spermatozoa cells and the difference in (RFLP)
DNA testing as opposed to (PCR) DNA testing, also articulating the required weight and amount
of cells that are needed to perform a reliable DNA test, ect...it is now imperative that I acquire the
riches of your knowledge per our phone conference in a sworn written affidavit format. It has

"It 15 note worthy to point out that the State’s (DNA) experts stated that spot-1 1s approximately a “dune”
mt dimensional size, spot-3 is approximately “five” times bigger than spot-1, and spot-4 15 approximately
“ten” times bigger than spot-1. In spite of the exceeding dimensional size of spot-3 and spot-4, she was
unable to find any (DNA) matenal thereon these specific spots,
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become apparent that your expert statements; being highly recognizable in the DNA community,
and the State of Florida’s expert’s testimony, have some sharp inconsistencies. Thus, resounding a
prior statement quoted herein, Mr. Behrens’s strategy is to illuminate the gross conflict and
inconsistency as to the State’s expert witness testimony in opposed to the overall DNA
community.

CONCLUSION

Considering the facts of this case at hand, the State of Florida by way of their expert
witness presented to the trial court to support their theory, the results from a (RFLP) test using a
single spermatozoa cell to produce an alleged positive DNA match of Mr. Behrens’s DNA. We
now inform you that Mr. Behrens is serving a life sentence in the Florida State Prison based solely
from the (RFLP) test results and the State’s Expert testimony, which by the way was not
corroborated by any other DNA testing or expert testimony. We must mention_herein that the
investigation resulted into absolutely no independent evidence, i.e. (fingerprints, palm prints, foot
casting nor victim’ or witnesses identification). But most importantly there is an unrefuted alibi
witness for Mr. Behrens, not to exclude that there were no DNA tests performed on the remaining
evidence within the State of Florida possession i.e. {“hairs and dry-spots™) found on the victim’s

sheets and comforter.

In holding Mr. Behrens interests, he has authorized us to voice on his behalf that he only
seeks justice in this matter. He has continued to claim such innocence and will not relinquish in
this fight to regain his freedom. Please, if you hold any additional comments or suggestions
surrounding the DNA community that meet the facts of this case; that have not been covered
herein, and you are of the opinion that such information would be fruitful to Mr. Behrens in his
endeavor, we ask that you would freely share this such information.

Please place your answers and complete responses on a separate sheet, labeling this sheet
answers and respond in numerical order, and then place these documents in the following order.

= Qur cover letter detailing the facts and summary of this case should be first.

=  Our questions should be second.

» This corporation’s answers and detail responses to the requested guestions should
be third.

» Finally the signed certificate of service and the signed sworn oath making this
document authentic should be fourth and the last sheet herein.

Sincerely

Mrs. Holder, CEO

EBN, INC.

P.O. Box 1562

Pompano Beach, Florida 33061
(954) 786-8619
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SWORN AFFIDAVIT

FROM: LAB CORP, LABORATORY CORPORATION OF AMERICA
MRS. EISENBERG, PH.D
P. O. BOX 13973 ,
1912 ALEXANDER DRIVE
RESEARCH TRIANGLE PARK, NORTH CAROLINA 27709

TO: IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CURCUIT IN
AND FOR BROWARD COUNTY, FLORIDA

REF.: STATE OF FLORIDA v. ERNESTO BEHRENS CASE NO.: 98-5739 CF10A
To Whem It May Concerns:

The following questions have been presented to us for explicit answers by Mr. Ermesto
Behrens, therefore, based on Lab Corp’s exclusive pride and mission statement, we answer the
following questions in their entirety.

1. Would it be scientifically possible and reliable to conduct a (RFLP) DNA testing
and a (PCR) DNA testing using one single spermatozoa cell? Yes or No, Please explain your
answer. ”

2. What is the size of one spermatozoa cell?

3. What is the nanogram or picogram weight of one spermatozoa-cell? ' :

4. What is the minimum amount of spermatozoa cell [s] required to perform a reliable
scientific test using (RFLP) and (PCR)? Please explain your answer.

5. Is there a minimum required size of DNA sample[s] needed to perform a (RFLP)
DNA test versus a (PCR) DNA test? Yes or No, Please explain your answer.

6. Upon a normal, healthy male ejaculation, approximately how many spermatozoa
cells are released? '

7. Based upon the DNA protocol commumty is it possible to recheck/retest evidence
that has been (RFLP) tested, with the new (PCR) test? Please explain your answer.

8. When viewing (RFLP) or (PCR) DNA forms of tests individually, the National
Resource Council recommends the use of which test when the forensic evidence is old, small, and
partially degraded? Please explain your answer.

9. Is its possible to extract DNA from human hair? Yes or No
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10. What is the specific type of DNA test that must be used when the evidence is
human hair? Please explain your answer,

11. Is the (PCR) test a more sophisticated test in opposed to the (RFLP) test? Yes or
No, Please explain your answer.

12. Would it be safe to say that this company recommends that all evidence collected
from the crime scene be DNA tested, and not just partial evidence? Please explain your answer.

Based on the articulate facts therein the cover letter attached to this questionnaire it
would be wise and parallel to this corporation recommendation to perform a (PCR) DNA
test on the remaining untested evidence, to corroborate the reliability of the previous?
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o E=EEESTOSSE == Labaratory Corporation of America® Holdings
"o Laboratory Corporation of Amenca PO. Box 13973

1912 Alexander Drive
Research Thangie Park, North Carclina 27709

Telephone: 800-533-0567
Fax: 919-361-7737

September 30, 2003

ENB, INC.

2740 NE 47 Street
Lighthouse Point, FL 33064
Attn: Mrs. Holder

RE: Mr. Emesto Behrens #0-732564
Case No.: 98-5739 CF10A
FS Lab #F03-4525

Dear Mrs. Holder:

Pursuant to your request for answers to the questions that you provided, I am providing
the following responses:;

~ 1. Based on the DNA quantity requirements.for RFLP and PCR analysis it is
my opinion that it is not scientifically possible to obtain reliable results
from one single spermatozoa cell using traditional published
methodologies.

2. The human sperm cell consists of a head 0.005 by .003 mm and a tail .05

mm long.
3. The weight of a spermatozoa cell is not a determining fact in RFLP or
PCR analysis.
4. The minimum amount of spermatozoa required for RFLP and PCR analysis would

depend on the quantity of DNA in each sperm cell. The average amount of DNA
in a single sperm cell is approximately 3.5 pg.

5. The average minimum amount of DNA required for RFLP is
approximately 50 ng and the average minimum amount of DNA required
for PCR is approximately .1 ng. It is possible to get results from samples
with less DNA than the suggested amounts of DNA depending on the
quality of the DNA.

6 The average amount of seminal fluid in a normal healthy male ejaculation
is 2.5 to 3.5 ml containing 200 to 300 million sperm cells.

Page 1 of 2
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10.

11,

12.

If there is enough evidence remazmng, you c¢an réiest e eVuence wiw
PCR using excepted protocols.

Do to the lower DNA quantity and quality requirements associated with
PCR analysis PCR would be the best method of analysis for old, small and
partially degraded samples. Few labs if any are still using RFLP methods.

Yes it is possible to extract DNA. from human hair.

There are two types of PCR methodologies that can be used for hair
analysis. If the hair has an intact root it can be tested using nuclear DNA
methods, if there is not a root present on the hair mitochendrial DNA
method must be used.

No I would not say that PCR testing is more sophisticated than RFLP.
They are simply two different types of methodologies used in forensic
identity testing. RFLP is an older method of analysis requiring higher
quality and quantity of DNA than the PCR method. PCR produces results
in days vs. RFLP, which takes months.

LabCorp can not suggest to a client that all evidence collected from a
crime scene be tested. The type and number samples tested would depend
on the particular circumstances involved with that particular case.

Advancements in DNA testing technology have made it possible to obtain
results from evidence that in the pass yielded none, Due to the lower DNA
quantity and quality requirements for PCR analysis evidence previously
analyzed using RFLP yielding no results may now yield results using PCR-.
technology.

Once a case has been accepted for testing the details of that particular case
will be reviewed at that time. It is not the policy of LabCorp to suggest to
clients what samples they should submit for testing,

Should you need additional information or have any questions, please give me a call at
1-B00-533-0567 ext. 3209.

Sincerely,

Anthony

D, Ui Ton—

inston

Associate Technical Director
Forensic Identity Testing

Page 2 of 2
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CERTIFICATE OF SERVICE

I, L (An(Fvl_ |, the preparer of the answers herein, certify that a
copy of this entire docuwhent has been placed in Lab Corp’s file and the original signed and sworn
copy has been placed in the United States Postal Service possession to be delivered to the
following individuals:

Mirs. Holder, in the interest State of Florida v. Emesto Behrens, Case No.: 98-5739CF10A
EBN, INC.

P.O. Box 1592

Pompano Beach, Florida 33061

(954) 786-8619

on this, ‘ day of (?Ci‘)"(]}/‘f}/ 2003.

LAB CORP, L D. No.: /I/ff/
P. C. BOX 13973

1912 ALEXANDER DRIVE
RESEARCH TRIANGLE PARK,
NORTH CAROLINA 27709

NOTARY

Before me the unders1gned authority, this day personally appea:red

A’lt_ft_My D. urnzden . AsHcialt Ta-hnical DiRe ctop
NAME Title DB Pox
Who first being duly sworn, states that he or she is the individual that provided the answers and

responses outlined on the answers sheet[s]. Based on the facts and summary provided in the cover
letter from EBN INC, in the interest of Mr. Ernesto Behrens, case no.: 98-5739-CF10A. Thereby,
certifying that the answers and responses have been thoroughly read and having
personal/professional knowledge of the forgoing herein are true and correct.

s/

Sworm to and subscnibed before me this 5" day of _Q hen 2003.

/S/_M d. MHra# , My Commission Expires: Jdo# 31, 2907
A lce A. Hnat Notary No.:
Notary Public, State of North Carolina

Type of identification used? Personally known_ X » OF produced identification
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Exhibit L
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———re = - Srody waut s —eem s S

Target Profile:
D187T:
D2544;
D45139:
D10s28:
D55110:

Match Window in Effect:
Above 10000 BP: B.0%

Between 10000 BP and 2000 BP: 3,0%

"Bélow 2000 BPT 3.0%

B 1

1876,
2905,
7744,
4019,
4307,

PR PEEIA-T . AR o wead Yees me oo o L

Local Match Results Reporf

P T L e S

Date: Jan-04-1996 Time: 12:21

Target ID: 09186F/GREENSHEET1

Laboratory: FL0060000

Specimen Type:
3172, N/A,
2655, N/A,
3358, N/A,
2732, N/A,
2144, N/A,

Target profile searched against 577 Casework profiles.
Target profile searched against 0 Offender profiles.
Target profile searched against 0 Population Profiles,

Match Surmary:

Loci Candidates:
Loca Candidates:
Loci Candidates:
Leoci Candidates:
Locus Candidates:

Ll M U R ]

Tetal Candidates:

Match Details:
Specaimen ID: ism

OO0 OoW

Laboratory: FLOD60000
Local Specimen ID: 10892DO5/0-MALE

D1s7:
1 7888 (T1, 0.2%)
2 3157 (T2, 0.5%)

D2s44:
1 2867 (T1, 1.3%)
2 2677 (T2, 0.8%)

D48139:
1 7625 {Tl, 1.86%)
2 3363 (T2, 0.1%)

Dl0528:
1 3950 (T1, 0.7%)
2 2718 (T2, C.5%)

D58110:
1 4284 (T1, 0.5%)
2 2130 (T2, 0.7%)

=)

N/A
N/n
N/R
N/A
N/A

Moderate Stringency
Moderate Stringency
Moderate Stringency
Moderate Stringency
Moderate Stringency

e e e
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Local Match Results Report

i
Date: Jan-08-1996 Time: 17:25

Target ID: 9186F/
Laboratory: FLG060000

Specimen Type:
Target Profile:
D1s7: 6565, 3770, N/R, N/RA Moderate Stringency
D2544: 3078, 1720, N/A, N/A  Moderate Stringency
D45139: 9235, 5105, N/A, N/A  Meoderate Stringency
D10S28; 2088, 1047, N/A, N/B Moderate Stringency
D5s5110: 2137, 1956, N/A, N/A Moderate Stringency

Match Window in Effect:
Above 10000 BP: 8§.0%
Between 10000 BP and 2000 BP: 3.0%
Below 2000 BP: 2.0%

Target profile searched against 995 Casework profiles.
Target profile searched against 0 Offender profiles.
Target profile searched against 0 Pepulation profiles.

Match Summary:
5 Lo¢l Candidatesg:
4 Locl Candidates:
3 Loeci Candidates:
2 Locl Candidates:
1l Leocus Candidates:

CoOoOOoOCQ

o

Total Candidates:

datch Details:
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LDIS SPECIMEN REPORT
January 8,1996 3:44:42 PM

SPECIMEN INFORMATION
Local Specimen Number: 09186F06A/V- . Universal Specimen Number: 4054
LDIS SDIS
Specimen Reveived  Assign  Contract Specimen Tissue Populution Popuation Cntry Siate IDir  Entered  Entered i
Laborstory  Date Te Laborsiory = Category Type Group Description Clirtd  Clietd  Bex  ByDamte  ByMate i
L
FLOOG00C DJF FLO0G00O FORENSIC, UNKNOWN BLOOD LINKNOHWN XX XX v oJE ADOS :
01/08/96 — i
SIZING INFORMATION
I
|
Assign  Tissue Entrd  Entrd Sebmit  Submit Lane  Allcdde Mol Weor
Locus Probe Technelogy Gel No Ta Form Ladder Evayme Auntorad No By Date Dy Date Ne No VALUE
055110 LH1 " FBI RELP 482 DJF STAIN B2 HAE IIT 2288 DJF OiIOB/ 96 ADDS -] 1 2i47
! K] 1956
1
D4513% PH30 FBI RFLP 462 DJE STAIN B2 HAE III 2289 bJE 01/08/96 ADOS 9 1 5235
| 2 5105
D2544 YNH24 FBI RFLP 482 DJE S5TAIN B2 HAE III 2290 DJF 01/08/96 ADQS 9 13 1078
2 1938 '
DLS7 MS1 FBI RELP 482 DJF STAIN B2 HAE IIX 2291 DIF 01/08/96 ADOS 9 b3 63965
2 5779
|
D10s528 TBQ7 FBI RELP 482 DJFE STAIN [:¥4 HRE 111 2292 CJt 01708/96 ADODS 9 1 2088
2 1047
t
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LDIS SPECIMEN REPORT
January 8, 1996 3:44:42 PM |
LOCAL CASEWORK INDEX

SPECIMEN INFORMATION
Local Specimen Number: 09186F09B/M-GREENSHEET] Universal Spécimen Number: 4049
LDIS  SDIS :
Specimen Revelved  Assign Contract Specimen Tissue Populntion Population Cutry  Slale Dnr  Entered  Entered
Laboratory  Date To Laboratory ' Category Type Group Description Clletd Clictd  Sex ByMate  Dy/Date
FLOOGOOD, IF FLOOS000 FORENSIC, UNKNOWN SPERM UNKNOWN ‘ XX XX U DIk DI .

! (01708796 01708/ 9,

SIZING INFORMATION |

)

Assign  Tissue Eatrd  Entrd Submit  Submit Lane Allede Mol Wtor !

Locus Prohe Technology Gel No Ta Form Ladder  LEuzyme Autornd No By Date By Date No No VALUE
. |
D55110  LH1 - FBI RFLP {82 DJF STAIN B2 HAE ITI 2288 DJE 01/08/96 DJIF 01/08/96 3 1 4307
' 01/0B/96 2 2144
! “
D45135  PHIO FRT RFLP 482 DJE STAIN B2 HAE II1 2289 DJIE 01/08/96 DJF 01/08/96 3 1 7744 o
g1/08/96 2 3358 ;
D2544 YNHZ4 FBI RFLP 482 DIF STAIN B2 HAE TII 2290 DIF 01/68/96 DIF 01/08/96 3 1 2905 g
01/08/96 2 2655 W
]
D17 M51 FBI RFLP 482 DJE STAIN B2 HAE ITT 2291 nar 01708796 BIF n1/08/96 3 1 7876 :
01/08/96 2 317z ;
DLOS28  TBQY F8I RFLP 4a2 oIr STAIN BZ WAE IIT 2292 DaF 01/08/9%6 DIF D1/0B/96 3 1 4019 1
01/08/96 2 2732 ;

T T T

wpawn tm T e s e -
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COUNTY OF BROWARD)

I, Guy Durand, M.D., affirmatively state that:

1) I am a physician duly licensed by the State of Florida with an established
practice in the City of Plantation, Florida.

2} 1 have been the defendant Ernesto Behrens® perscnal physician since July 1988,

3) On May 08, 1935 said Mr. Behrens underwent excision of two growths f£rom his
torso, one from the front and another one from the back. Photocopy of the
pathology report is hereto attached.

s 4) The involvement of both the front and the back and the extent of the
disgection regquired the prescription of the painkiller Darvocet N-100 in the
| quantity of 10 as photocopy of the original script shows.

5} In the post-operative period, from May 0B, 13%5 to May 15, 1995, Mr. Behrens
has had a wound check and dressing change every other day, as it is the routine
in my practice.

6} Two weeks after the surgery there was also a follow-up visit when ne
abnormality was cobserved.

7} During that post-operative periocd, Mr. Behrens’ whole torsc was routinely
visunalized.

8) During those visits (wound checks and dressing changes) there was no disruption
of the sutures or any other sign or wound abnormality that would indicate
physical stress or trauma that could have resulted from exertion, violent
physical contacts or struggle. That would have been against my postoperative
instructions. -

S$) In my professicnal spanion anyons of such circumstances should and would have
undoubtedly adversely affected the incision sites to the point of showing signs
of trauma or dehiscence that would be manifest to me.

- 10) In conclusion Mr. Behrens was not likely to have been involved in any strenuocus
: activity during the period extending frow May 08, 1995 to May 25, 1985.

Affiant further sayeth not.

Sworn this 3lst Day of March, 19%39

Before me, personally appeared, Dr Guy Durand whose 1dentity 25 known to me by
his State of Florida driving license No. D653-280-40-098-0 and who, under oath,
acknowledges that hils signature appears above /<

Sworn to and subscribed before me thlségf. day off¥%. 1999

B

—

Alvyh Mitthener

Notary Public . ENER
WIPL,  ALVIR C. MITCH

3“ Lq’;., COMMET IO & CG 468607

My Commission expires: = EXPIRES JUL 17, 1899
‘3 BONDED THRU
'3“05 ‘t\,(i"*'b ATH ST BAMRT 0 WO
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PINAL REPORT

i
I

Date Recelved: 05/09/95 Doctor:
Date Reported: 05/11/95
GUY DURAND, M.D.
8251 WEST BROWARD BLVD.

PLANTATION, FL 33324
Tnit#:

Patient: BEHRENS, ERNESTO Age: 30

Inclusion cysts back.

&

lt CLINICAYL EISTORY/SPECIMEN LOCATION:
i

|

GROSS DESCRIPTION:

Specimen designated back. Submitted are two white grey tan to brown
irregqularly shaped soft cystic appearing, tissue fragments that
measure up to 1.5 cm. Representative sections submitted. bt/em

DIAGNOSIS:

Back, biopsy:
INFUNDIBULAR CYST, BENIGN.

. UW,&; é?%f:c’
Hhi s oo il o Zd

¥
é.v-ﬂ ‘cq% ALVIN C. MITCHERNER
COMMIERION & C.C 485807
N oL i, 1990
O A ATt peren NG O, ING

Ramon E. Gallego, M.V

Nationai Health Laboratories, Inc, 4200 N 29th Avenue Hollywoed, FL 33020 (305) 925-6100

L
b
‘ “;;‘w . SRR

43, lal

‘4’&& - ﬁ!ﬁ-&»

L
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Qindicaly Drug Expiration Oste on Label
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T
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NAME / « 7™ £ f——71q

s € A G PHONE NUMBER

ADDRESS

s

SHEET NUMBER

DATE / PROBLEMS
{Number and Briel Description)

FINDINGS (S = Subjective: G = Objective)

TESTS ORDERED andfor PLANNED
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FINDINGS {S = Subjective; 0 = Objoctive}

TESTS ORDERED and/or PLANNED

UAIL § PRUBLEMS
{Number '
—

iption)

V_Z?):ft—d; /,_.(4/

S fepn € 3
/£ Ly gt ;l.-q._‘.. "‘-—'?g

l'i'im

Z): JQ'M‘-’-ZJ“-«- < 64/7 - /z.,.'-/ﬁ

A

// (?4 ey Lk /74 ﬁ /C-'Z‘f"cd’<

u(—-—? &34 p— /t..«t.’.—-—- P A

e ri-zJ\‘qM Tl tr o

£ ¢ /?.,_cr(un—ﬂ.( 5 A_hz L P‘M;‘:«?Q

£ /"7‘1)4444
e

(V0 prema gty Lpoom

wa -
CT’{//%Z i

+. = &_2,- Lo 5";-«,{2

Z)rf-_ /:’;ﬁj 2 pran, J‘Cf (‘//2 ey e ‘;4‘5( o /;7/:('
.~ f

Clotmney o £5
2

Pl Vo, S é 'F“-‘-’-.-—fzé— - &

& 121/—1:- R e S U

[ < éd“‘(‘- &2

/J OZW"'\ C’Cy@f

=

— e .ggﬂ zfécce/ B S
C Clonim, iy A £ 4-’-/%4 Lt AT (’Evf _

ol

Lftc.(._ {_,-—--4/ Jj/(/gm‘(fﬂﬁ//ma{
’-—xfé-xn-e:r/

AM‘}/‘_—H”—;JK 4--#-;&- t(j?ﬁ"
_C,s/\t'«{-x‘f_/-_.r P28 MA/ZS-_

CD =
fy—l-"‘-"x.-i o A .d el 7. L‘Z{F“""—'
C/LQ-..// P . ’:}—(A_AL( /M
IS %
s AN
(/ — a‘, ,’.m - 1/?’
] \,L__:}
- o ~ o T
(30 ;f ‘T; 511 dﬁ&:w—xﬁ’// (—Z(M P 4—-:./ = {—--L\\}—T-«J/C. 1 oy
P i o WC_:,H'(;‘{—-’?/“ h”’jﬁim ¥
Lo men “porta, E i dod i
S /é-, ’-/ "‘e'(‘.d_a\_.“ 7‘11—__ “7/':) ’ “A: \‘ —_—nte S
> ,/2/‘(7 o 248 T /R,
TS = Sl )
S e TR A --_.___] \. , )
h— ;




*FILED: BROWARD COUNTY, FL Brenda D. Forman, CLERK 4/11/2019 12:02:43 PM ###**

Behrens Emesto
05/08/95:

"Pt is here for removai iumps left post and anterior torso.

Procedure: C (“cum” = with) Pt. in supine position the left para-vertebral area was prepped
and draped ¢ (with) Betadine and sterile drapes. A 3.5 cm incision was made following a
skin crease over an area corresponding to the X or Xl rib in the left upper back. Dissection

was carried down thru the subcutaneous in blunt fashion by spreading c (with) a baby
Metzenbaum.

The peri-capsular tissue was grasped ¢ (with) two mosquito clamps and incised. That
allowed identification of a pinkish gray 2 cm irregutarly shaped nodule.

The capsule was grasped ¢ (with} a baby Allis.C (with) sharp scissors dissection the cyst
freed from surrounding tissue and delivered thru incision and excised “in toto”.

Sub/q (subcutaneous) closed c (with) 4/0 chr (chromic) catgut. Skin closure ¢ (with) 5/0
Nylon & sterile dressing applied.

Pt. was asked to turn over and the epigastrium prepped & draped in similar fashion.
Dissection and closure were identical. A 1cm plus cyst was removed from epigastrium in an

area 15 cm above the umbilicus slightly to ieft of midline. Pt tolerated procedures well.
Blood loss was insignificant.

Rx. Darvocet | (one) q (every) 4-6° (° = hours) prn (as needed) # 10,
Will see in two days. Advised to keep wound dry and clean”.
{Writing in nght-hand “TESTS ORDERED and/or PLANED" column reads" “biopsy pathology

cysts x 2")
(SIGNATURE)

05/10/985.

. no complaint, 1 ook s med. (Erasure) C/o (complams of) not
being able to shower

Q: Wounds clean & dry — Nad ({"nothing abnormal detected")
A (assessment). S/P {status post) 2 days removal inclusion cysts.
P (plfan) Cncouraged to be patient. Bulky dressing removed. Coverlet {(dressing) apphiad

p (after) cleansing ¢ (with} betadine. Will see again on Friday
(SIGNATURE)
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05/12/95:
S= Status quo. No complaint.

O= wound clean & dry — No drainage.

A: S/P (status post) 4 days removal Cysts from back & epigastrium.

Will remove stitches on Monday.

(SIGNATURE)
05/15/95:

Wound clean & dry — Skin sutures removed — Steri-strip applied P (with) Benzoin spray. Pt
advised to let them fali on their own.

RTO (return to office) in 2 wks.

(SIGNATURE)
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AFFIDAVIT OF CARY M. KULTAU

State of Florida vs. Emesto Behrens
98-5739CF10A

Cary M. Kultau, who after being duly sworn according to law states:

¢ I am currently a Florida licensed Private Investigator for 13 years. I have prior
certified Florida law enforcement experience of 15 years, most of which I served as a

crime against person/homicide detective

¢ Lengthy investigation resulted in obtaining Detective Steven Geller affidavit to arrest
Ernesto Behrens dated May 13, 1997. In this document Detective Geller outlines in
detail the DNA evidentiary link of victims, Renee Ahladis and Denise Wood separate
cases
Exhibit A attached

¢ On October 05, 2000 (post verdict/Denise Woods case) I was requested to document
all related DNA tests and the amount of DNA swabs pertaining to Ernesto Behrens I
contacted both the Palm Beach County and Dade County Crime laboratories

¢ Palm Beach County Sheriff’s Laboratory responded timely and disclosed new
evidence. An upgraded DNA test had been conducted comparing victim Renee
Ahladis’ evidence with Emesto Behrens DNA standard The result was negative,
although a prior DNA laboratory test in Broward County produced positive results
Exhibit B attached

¢ [ know that the aitorneys defending A': Behrens in the Renee Ahladis and Denise
Wuod cases were not provided with this newls discovered negative DNA test

performed by Palm Beach Ccuntv Laboratory
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+ I personally met with attorney Ty Terrell (defended Emesto Behrens in the Denise
Wood case). Terrell reviewed the new evidence and confirmed that the state of
Florida never provided this information during the process of discovery. If Terrell
knew this, preparing for the trial and the actual tria]" would have changed in many

ways.

¢ In my professional opinion if this newly discovered evidence was known to the
defense this would have altered the case preparation and trial strategy to a great
extent. In addition, this new evidence is exculpatory in nature and creates reasonable

doubt.

¢ Itook considerable time and efforts contacting Dade County crime laboratory
regarding the original DNA standard taken from Emesto Behrens. A response via fax
was received from the laboratory supervisor, Willard “Bud” Stuver, reflecting the
only documentation was a property receipt that reads one (1) oral swab specimen of
Emesto Behrens was impounded. Mr. Stuver wrote that the Dade laboratory currently
possessed two (2) swabs of the original four (4) specimens. This in fact is not
consistent and has no basis compared with the property receipt. My efforts to locate
any other Dade Coumy “Behrens” documentation was negative
Exhibit C attached

STATE OF FLORIDA
COUNTY OF BROWARD

" meq S ,,:é/Z:,

Af‘ﬁam

3/
Sworn Lo wnd subscribed before me on thls 02 day of 2001 by Carn M Kultau
; o i

’I’ """""
14 lC s‘iP~ \\‘
"ﬂmuuu\\“

. :
.
et
I‘ al

“*
Ak uﬁru
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AN - o
%JTHE(JDUNTY?CWKXHTCCKFH’OF"ﬂﬂESEVENTEENTH.REMCUu.CEKXHL:? D
- 2 ol k:uh ;... N ANDFORBROWARD COUNTY,, C - 8 D e LMIv e L.,
e B s Rl . ;‘.!:-:.‘?.-‘\‘.‘.‘ v ".."“ ‘C.'.. ‘ﬁ“:'l - T by . ?' -!'_-'.' et b .-::.‘!' .
- STATE OF FLORIDA. 5.+ L F . e s B Ry ;2:2%5&£§E;;}45§f§%22g
. +,- . Plainkff, R - A7 . -
”. 1 P * ‘.‘i_“ - - " . i - R ; . ...-f.: ‘.’ ] ]

EANESTO JOSE BEHRENS °
H/M DOB 11/10/64" -

----------------------

BEFORE ME, Judge of the Circuit Court in and for Broward County, personally

came Deractive Staven Geller . who, after being

i

duly sworn, deposes and says that on the __12th day of _May , AD. 1895

in the County and State aforesaid, one _BEpesto Jose Behrens

¢ld then and there uniawfully:

YVictim ¢1: On September 12th, 1994, the Coral Springe Police
Department investigated an armed residential burglary. documented under
cage number 94-8152, which occurred at 11885 Royal Palm Blwvd., Coral
Springs, Broward County, FPlorida. In response to an AFIS hit, on
October 25th, 1996, Coral Springs Latent Examiner Joel Geller pomitively

~ matched latent fingerprints found at the crime ascene to Defendant
Erneasto Behrens.

- Victim #2: On Octaber 21zt, 1993 the Coral Springa Police
Department investigated an Armned Residential Burglary and Sexual Battery
which occurred at 8105 N.W. 27 Street, Apartment 2, Coral Springs,
Broward County, Florida. This cage had remained unsolved until the
latent fingerprint ideatification of Ernesto Behrena in the previous
offenge. The suspect description matched that of Ernestc Behreas, mo
Coral Springe Detective Barbara Baydu prepared a photo lineup,
incorporating a picture of Erneato Behrens. The lineup was shown to the
victim, Renee Ahladia, and without any hesitation and with great
emotion, she positively identified Ernesto Behrens as the person who
illegally entered her apartment and who committed the offense of Sexual

Battery.
Oon  April 21lst, 1997 Detective Haydu secured a warrant to arrest

Ernesto Behrens for violating Florida State Statute 810.02(2), Burglary,
and Plorida State Statute 794.011(3), Sexual Battery.

Victim $3: On May 12, 1395, at approximately 0430 houre, the
defendant 1llegally entered the victim'a apartment located at 750 N.W.

31 Terrace, Plantation, Broward County, Florida. Entrance into the
apartpent was gained by the defendant via the kitchan window. Once

Lohung % . 97008324

(R

of 3 psagas
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AFFIDAVIT TO AR ket No. Page
State v. TR Jose mEHRENS Doc

inside, the defendant went into victim Denise Wood's bedroom where ahe
was gleeping. He shined a flashlight in her face and when she began to
awake, used the light to conceal his identity. The defendant told the
victim to place a pillow over her face 8o she could not see hin. The
victim reported that she had submjitted to his demand out of fear that
the defendant would cause her phyaical harm. The defendant disrobed,
climbed on top of the victim and told her to *feel this™. At tha:
Point, the victim felt what she helieved to be a knife on her stomach.

The defendant advimed the victim that she was to "jerk™ him off
and at that point grabbed the vietim's hand and placed it on his penin.
After being forced to comhit that act, the defendant climbed on top of
the victim's upper torso and told her to "hlow” him until he ejaculated.

The defendant then forced his penis into the victim's mouth againat her -

will committing the act of sexual battery. Next, the defendant told the
victim to turn over on to her stomach at which time he began te rub her
buttocks. A short time later the dufendant had the victim Lurn over on
her back. The defendant ordered the victim to expose her vagina and to
engage in manual magturbation while the defendant watched.,

The vietim reported that while sha was being forced to touch
herself, the defendant ejaculated upon her thigh. The defendant picked
up an article of clothing owned by the victim and wiped the semen from
the victim's thigh using the clothing article. The clothing article was
thrown by the suaspect on the floor and was later collected as evidence
by this agency. The defendant told the victim to count to 300 befare
she removed the pillow from her face. The victim reported hearing the
defendant dress and leave the room. The victim immnediately contacted
thia agency wvia 911 to report the incident. Subraquenvly, the vietim
wad transported to the Sexual Asgault Treatment Center where a rape
evidence kit waa utilized and turned over to this agency. The kit was
entered into proparty as evidence.

Victim Denise Wood advised that she did not appear to know the
suspect. She did not give him permission at any time to enter her
apartment, or perform any of the acts that he committed upon her.

A crime laboratoery analysis report from the Broward County
Sheriff's Office indicated an identical DNA match from semen coliected
Ah the Coral Springe case involving wvictim #2 Renee Ahladis and the
poesitive identification of Ernesto Behrens, to the unsolved Plantation

The oliensals) sat forth in the foregoing Affidavit is/are contrary !o the statute(s) in such case made

and provided, and against the peace 8nd chgnity of the State of Florida.

Sworn la arxd subscribed bafom me )
this. day of B
AD. 19,

<)
)
)
)
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AFFIDAVIT TO ARREST Dockat No. Page
Statev. ERNESTO JOSE BEHRENS

— cAse, pumber 1619-95-03, invelving an Armed Burglary and Sexual Battery
of victim $§3 Denime . Wood. In both cases the suspect'wm aemen was
collectead from the crime scenes and submitted to the Broward County
Sheriff's Office Crime Labhoratory for analysis.

From this concluding Crime Lab report, probable cause has- been
developed to belfieve that the sguspect who committed the criminal
violation of sexual battery in the Plantation case im the same suspect

, who committed the mexual battery in the Coral Springs case. Crime lab
resulta indicated that the semen tested provided an idemtical DRA match

to cach other.

In addition to an identical DNA watch in both casem the suapect
operated in a manner ao unigue and 35 similar that the offenses were
more than likely committed by the same person. FPor example, both
victima described the suspect as a Himpanic male with a alight Spaniah
accent. Also, in both cames the suspect was armed with a ascrewdriver or
knife, and he placed a pillow over the face of his victims in an effort
to conceal him identity. All of the victims were women reaiding in an
apartment complex, and although no accomplice waa ever heard or
observed, the suspect led the victima to believe that he was not alone.
Upon completion of the Sexual Battery, in the Plantation case the
suspect demanded that the victim count to 500 before removing the pillow
which had bean placed aver her face. 1In the Coral Springs case, the
suapect. ordered the victim to remain in a clomet for five (5) minuates.
Theae delays were to afford the suaspect ample time to escape.

|
|

Tharefore, your affiant believes that Probable Cause exists for
the arreat of Ernesto Behrens: {1 DNA matches are identical in the
case of victim #2 Ahladis and the Plantation Sexuai Battery case of
victim #3 Denise Wood, and that (2) victim #2 Ahladis was able to
positively identify the suspect az Ernesto Behrens, and that (3) Ernesto
Behrene fingeprints were poaitively matched to victim #1 another case
involving a mexual deviant act.

It should be noted that when Ernesto Behrens is taken into custody
a DNA sample from his person will be requested through a court order.

QUNTY, FLOR\DA 5
| certify IS document e bed

t [hll Gﬂg'“al'
rect coby © SEAL
L.nc‘aﬂ Tg; Bes MY HAHD AND

BROWARD €

The offenze(s) sel torth in the faregoing Affidavit is/are contrary 1o
and provided, and against the peace and dignity of the Stata of Florida,
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Contidential requires immediate pick up

TO: s cazgs v wmLrAw
PHONE: (9:4)s20-01%

FAX: (9544290426

FROM: o HILLARD “BUD" STIVPY Supervisor — Forensic Biology Sectlon
PHONE: {308) _<m-30%
FAX: (308) __ a71-3718

1
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™o (2) Pages, Inciuding Cover Shest
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LASORATURY BOREAD £S PRIZSENTLY 1N

TA? MIAMT-DADE POLITE GEPAXTMENT CRIME
—POSSXSSICN QF THO OF THEE ORIGINAL FOUR SWABS SUBMITTED WITH THAT RACEIRT

A COPY OF THAT RECEIPT ACCOMPANIES THIS FAX.
TheinfaTeotconi Bed Iv Gl fackmbemcsiage b CONTIDENTIAL iaformstion fnxended xaly forda ase o e iadhidig)
of catity named ibeve. 170e reader of tis masssge b 201 s Intended tociplent, you are bereby sotifiad Betaay faservination,
diatruiisa or opy of tis communicatia bs stricly FROBIBITED ané wift b considered 20 5 ewtious inserfivonce in sor
confideatial basiness rclsticmibips. Additionally, snanthoeiied disseminstion of this contidantial iafimation pebjers youto
eriminzl and el penallics. If you Byve received Bl commonicatios Is eror, plesse mnedisicly Lty ms by welephone aad

returs e angl) message o wr 47 Do sbove addicts viz e 1S, Postl Service. TRaak you.
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1812 Alexander Orive
Hesearch Triangle Park, NorthCarofina 27709

Telephone: 800-533-0567
Fax: 919-361-7797

CERTIFICATE OF ANALYSIS

October 8, 2001

Dr. Guy Durand, M.D.
1670 NW 93™ Avenue
Plantation, FL 33322

FSLab#:  F01-3385

Dear Dr. Durand,

Pursuant to your request to consult on the above referenced case please ﬁnd the fol]owxng conclusions.

Based on the DNA profile provided via fax, The prubablhty of randomly selectmg an unrelated mdmdua] wi
DNA profile that matches the profile provided at the genetic systems analyzed is approximately:

“1in2 ,220,000 for the African American population.
:,1in469 000 for the Caucasian populatlon

. 1 in 454,000 for the Southeastern Hispanic popuiatlcm .
- 1 in 829,000 for the Southwestern Hispanic population.

If jfou-,have any additional questions, feel free to call me at the number listed above, ext 3393.
Sincerely,

/ZZa Eisenberg, Ph.D.

AVP and Senior Director, Forensic Identity Testing

Shawn M. Weiss, B.S.
Associate Technical Director, Forensic Identity Testing

Page 1 of 1
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