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DEFENDANT’S AMENDED AND PROCEDURALLY CORRECTED
3.850 MOTION FOR POSTCONVICTION RELIEF

Defendant, Ernesto Behrens, pro se, respectfully submits this, his Amended and
Procedurally Corrected Motion for Postconviction Relief, pursuant to Rule 3.850 Florida Rules
of Criminal Procedure in the above styled numbered case and as further basis therefore states:

L.

Defendant was charged by information in the Seventeenth Judicial Circuit with Count
I: Armed Sexual Battery; Count 2: Burglary of a Dwelling with a Battery.

Defendant entered a plea of not guilty and proceeded to jury trial on August 9, 2000.
On September 14, 2000 a jury found Defendant guilty as charged in Counts 1 and 2.

During the trial proceedings, Judge Alfred Horowitz was the presiding judge. Ty
Terrel and Andrea Shelowitz represented Defendant during trial. James Lewis
represented Defendant during sentencing proceedings. Dennis Siegel represented
state as the prosecuting attorney.

Defendant was sentenced on November 13, 2000. Although the 1994 sentencing
guidelines scoresheet introduced at. sentencing by the State recommended a
sentencing range of 115.8 months to 193.0 months the trial court upwardly departed
from the above recommendation and imposed two concuirent life sentences to be

served without parole.
Defendant timely filed a Notice of Appeal on December 4, 2000,
Defendant filed a brief for appeal in the Fourth District Court on December 30, 2001.

The Fourth District Court of Appeals affirmed Defendant’s judgments and
convictions on October 30, 2002. See Behrens v. State, 830 So.2d 190.

Defendant filed a Motion for Rehearing and Clarification on October 30, 2002, and
on November 15, 2002 the above motion was denied.

HE



Defendant filed for Discretionary Review to the Florida Supreme Court and on April

14, 2003 the review was denied. See, Behren; v, State, 845 So0.2d 887,

10.

11.

12.

Defendant filed a pro se motion for DNA testing (Fla.R.Crim.P. 3.853) on October
22, 2003. The above motion was denied and Defendant did appeal. The Appeal was
affirmed on May 25, 2005,

Defendant filed a pro se Motion to Correct an lllegal Sentence (3.800 (a)) on January
16, 2004. The above motion was denied and Defendant did appeal. The Appeal was

affirmed on July 22, 2005.

Defendant filed a Petition Alleging Ineffective Assistance of Appellate Counsel
(9.141(c)) to the Fourth District Court of Appeals and the above motion was denied

" on May 24, 2005.

13.

14,

Defendant- filed a Motion to Correct Illegal Sentence (3.800 (a)) based upon an
Apprendi violation, on March 12, 2007. This motion is currently pending in this

court.

Defendant’s first two Motions for Postconviction Relief were dismissed without
prejudice to refile the instant Amended and Procedurally Corrected Motion.



SECTION ONE

SPECIFIC DEFICIENCIES BY THE TRIAL ATTORNEYS
TY TERREL-AND ANDREA SHELOWITZ,
AND RESULTANT PREJUDICE

GROUND I

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO PROPERLY
PRESERVE FOR APPELLATE REVIEW THE TRIAL COURT’S ABUSE
OF DISCRETION IN DENYING DEFENDANT’S (3) THREE ORAL
MOTIONS TO STRIKE THE WHOLE JURY PANEL WHERE DEFENSE
COUNSEL DID NOT RENEW HIS PRIOR OBJECTIONS BEFORE THE

SWEARING IN OF THE JURY

The Defendant contends that the record clearly shows that trial counsel moved the trial
couzt to strike the whole jury panel during the carly stage of the trial. The first time counsel
moved to strike the whole jury panel was based on the improper comments made by one of the
prospective jurors, Mr. Robbins, during the voir dire examination which tainted the whole jury
panel (See Exhibit A). The second time was baged on the unlawful, retroactive administration of
the voir dire oath that was given to the first panel of prospective jurors (See Exhibit B) and the
third time was based on the prejudicial (33) thirty-three days separation of the jury panel
between their selection and the beginning of the first day of trial without the jeopardy oath being
attached to them (See Exhibit C).

The defendant maintains that the requirement of preservation is central to the trial
process. However, the defense objections were not properly preserved, because defense counsel
did not renew his objections before the swearing in of the jury (See Exhibit D). Due to the lack
of preservation, the District Court of Appeal was without jurisdiction to even consider the issue.
The purpose of requiring renewal of the objection is to make it plain to the trial court that the
defendant has not abandoned his earlier objection and to give the trial court an opportunity to
reconsider its earlier ruling on the jury panel strike. At that point, the trial judge could have
exercised discretion to either recall the challenged juror for service on the panel, stricken the
entire panel and began anew, or stood by the earlier ruling.

The Defendant alleges that he suffered prejudice from counsel’s crrors where trial
counsel prejudicially waived the above aforementioned jury panel challenges, where defense

counsel failed to renew his objections prior to the jury being sworn, and the failure to preserve.

the challenges to the jury panel by sufficiently bringing the objection to the trial judge’s attention
resulted in a biased juror, Mr. Manuel Torres, serving on the jury pamel that convicted
Defendant, and precluded the District Court of Appeals from considering this issue, where a
remand with instructions for a new trial would have been obtained if trial court had ultimately

denied the motions.



In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the Defendant’s trial counsel was constitutionally deficient, that the Defendant
suffered prejudice and that there is a reasonable probability that the outcome would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair irial and just results and therefore, requires a new trial, or in the
altcrnative where the record cstablishes that an actually biased juror served on the jury without
objection, then an evidentiary hearing is appropriate to see if the defense counsel had a tactical
reason for not challenging the juror for cause/peremptorily/backstrike or if the Defendant
participated in the decision to accept the juror.

SECTION ONE
GROUND It

IN VIOLATION OF THE DEFENDANT’'S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO RAISE A CAUSE
CHALLENGE TO A BIASED JUROR, MR. MANUEL TORRES, WHO
ULTIMATELY SERVED ON THE JURY THAT CONVICTED
DEFENDANT

The Defendant contends that where a counsel’s incompetence involves the failure to
exercise a cause challenge, the proper inquiry for deciding whether prejudice under Strickland
has occurred is whethet the failure to preserve a challenge to a juror by sufficiently bringing the
objection to the trial judge’s attention resulted in a biased juror serving on the jury panel that
convicted the Defendant. Where a claim of ineffective assistance of counsel is grounded in the
claim that counsel failed to strike a biased juror, a Defendant must show that the juror was
actually biased againsi him. The nature of the juror’s bias should be patent from the face of the
record. Only where a juror’s bias is so clear can a Defendant show the necessary prejudice under
Strickland. Thus, if the counsel’s error did not reach in the seating of an actually biased juror, the
legal equivalent of fundamental error, then postconviction relief is not appropriate.

In this case the record clearly shows that defense counsel persistently objected to the first
panel of prospective jurors because the tainted comments made by one of the prospective jurors,
Mr. Robbin, during voir dire examination, the improper retroactive administration of the voir
dire oath that was given to the first panel of prospective jurors, and the prejudicial (33) thirty-
three days separation of the jury panel between their selection and the beginning of the first day
of trial without the jeopardy oath being attached to them. Although, trial cournsel strongly moved
the trial court to strike the whole jury panel, counsel never incorporated the defense strategy to
raise a cause challenge to the only biased and contaminated juror that was left from the first
panel of prospective jurors that counsel so much wanted to strike out, Mr, Manuel Torres!

The Defendant maintains that the face of the record clearly shows that Mr. Manuel
Torres, was one of the jurors of the first panel of prospéctive jurors that were selected on August
9, 2000 (See Exhibit E), that Mr. Manuel Torres was present during the comments of Mr.
Robbins, during voir dire examination which tainted the whole jury panel, that Mr. Manuel
Torres was one of the jurors that was improperly, unlawfully, and retroactively sworn for voir
dire examination purposes, that Mr. Manuel Torres was one of the jurors allowed to separate for



(33) thirty-three days without being finally sworn, and most importantly of all, that the trial
judge said on the record that he was going to ask to the prospective jurors of the first panel
before he retroactively swore them in, if they had said the truth the day before and were going to
tell the truth in the future (See Exhibit F). But, the record clearly shows that the judge never did

* ask the jurors nor the trial counsel objected to the failure to ask them, or reminded the judge to
ask them as to their truthful statements given the day before and future statements (See Exhibit
(3). The Defendant contends that where the whole purposes of the voir dire examination is to find
the truth, and that the franslation from French to English of “Voir Dire” is “to tell the truth,”
seemni to cynical and improper to select a juror that was never properly confronted as to his
truthful statements, where a juror is not properly qualified, prejudice must be presumed and the
error cannot be harmiess.

The Defendant alleges that he suffered prejudice from counsel’s errors, where his failure
to properly raise a cause challengs to Mr. Manuel Torres allowed the biased juror to serve on the
jury panel that convicted the Defendant without objection, and precluded the District Court of
Appeals from considering this issue where a remand with instructions for a new trial would have
been obtained if the trial court had denied the requested challenge.

In conclusion to the above referenced ground, supporting argument, and trial transeripts,
it is clear that the Defendant’s trial counsel was constitutionally deficient, that the Defendant
suffered prejudice and that there is a reasonable probability that the outcome would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial systern and trial that the proceedings cannot be relied upon as
having produced a fair trial and just results and therefore, requires a new trial, or in the
alternative where the record establishes that an actually biased juror served on the jury without
objection, then an evidentiary hearing is appropriate to see if the defense counsel had a tactical
reason for not challenging the juror for cause/peremptorily/backstrike or if the Defendant
participated in the decision'to accept the juror.

SECTION ONE
GROUND 11X

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN TFAILING TO SEEK TO
BACKSTRIKE, SPECIFICALLY MR. MANUEL TORRES ON
‘SEPTEMBER 11, 2000, BEFORE THE SWEARING IN OF THE JURY

PANEL.

The Defendant contends that under Fla.R.Crim.P. 3.310 (a), a party may challenge for
cause, or utilize remaining peremptory challenges on the day of trial, if done prior to the time the
jurors are sworn. If a jury has been tentatively selected and. sometime thereafter, the defense
attorney or the defendant has well formed doubts as to one or more of the jurors and still has -
peremptory challenges available, as in the instant case, counsel should seek to backstrike jurors
as permitted with those available challenges. Likewise, if counsel or the Defendant feels there
are grounds for a challenge for cause or a remedy to strike the jury is denied by the court and
peremptory challenges remain, counsel and the Defendant can backstrike on the day of the trial
as long as the jurors have not been sworn. Further, trial court does not have discretion to infringe



upon a party’s right to challenge any jurors, either peremptorily or for cause, prior to the time the
jury was sworn, '

The Defendant asserts that it was blatant ineffective assistance of counsel when counsel
prejudicially failed to specifically backstrike juror Mr. Manuel Torres from the jury panel. First,
counsel knew or should have known that under Rule 3.350, 3.350 (c ), and 3.350 (d) the
Defendant still had peremptory challenges left. Second, counsel knew specifically that juror, Mr.
Manuel Torres, was a biased juror because he was tainted by a comment made during voir dire
examination, He was unlawfully and retroactively sworn for voir dire purposes. The judge never
inquired as to the truthfulness of his statements before retroactively swearing him in, and he was
prejudicially separated for (33) thirty-three days without jeopardy attaching to him between his
selection and the first day of trial. Third, the whole panel was also prejudicially separated for
(33) thirty-three days as well. Fourth, counsel knew that the jurors were not yet sworn in and
should have known that under rule 3.310 (a), he was allowed to backstrike jurors,

The Defendant alleges that he suffered prejudice from counsel’s errors where his faflure
to backstrike juror Manuel Torres from the jury panel on the day of the trial, prejudicially allow
him, a biased juror, to serve on the jury panel that convicted the Defendant without objection,
and precluded the District Court of Appeals from considering this issue where a remand with
instructions for a new trial would have been obtained, if trial court had denied the requested
backstrike.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the Defendant’s trial counsel was constitutionally deficient, that the Defendant
suffered prejudice and that there is a reasonable probability that the outcome would have been
different absent counsel’s unprofessional errors. This deficient conduct $0 undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair trial and just results and therefore, requires a new trial, or in the
alternative where the record ‘establishes that an actually biased juror served on the jury without
objection, then an evidentiary hearing is appropriate to see if the defense counsel had a tactical
reason for not challenging the juror for cause/peremptorily/backstrike or if the Defendant

participated in the decision to accept the juror.



SECTION ONE
GROUND 1V

IN VIOLATION OF THE DEFENDANY’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO INCORPORATE
THE DEFENSE STRATEGY TO BACKSTRIKE JURORS AS
PERMITTED WITH THOSE STILL AVAILABLE CHALLENGES ON
SEPTEMBER 11, 2000, AND WHEN TRIAL COURT DENIED
DEFENDANT’S MOTION TO DISCHARGE, COUNSEL SHOULD HAVE
MOVED TO SELECT AS MANY JURORS AS ALLOWED AND BEFORE
THE NEW SELECTED PROSPECTIVE JURORS BECAME SWORN IN
FOR THEIR VOIR DIRE EXAMINATION, COUNSEL SHOULD HAVE
FILED A WRIT OF PROHIBITION BASED ON SPEEDY. TRIAL

VIOLATION.

The Defendant contends that under FlaR.Crim.P. 3.310 (a), a party may challenge for
cause, or utilize remaining peremptory challenges on the day of trial, if done prior to the time the
jurors are sworn as was the case in this instance. If a jury has been tentatively selected and
sometime thereafter, the defense attorney or the defendant has well formed doubts as to one or
more of the jurors and still has peremptory challenges available, counsel should seek fo
backstrike jurors as permitted with those available challenges. Likewise, if counsel or the
Defendant feels there are grounds for a challenge for cause or a remedy to strike the jury is .
denied by the court and peremptory challenges remain, connsel and the Defendant can backstrike
on the day of the trial as long as the jurors have not been sworn. Further, trial court does not have
discretion to infringe upon a party’s right to challenge any jurors, either peremptorily or for
cause, prior to the time the jury was sworn.

The Defendant asserts that it was a blatant ineffective assistance of counsel when counsel
prejudicially failed to incorporate the strategy to backstrike jurors from the jury panel, select as
many new jurors as possible and before the jury was sworn in filed a Writ of Prohibition based
on Speedy Trial violation, First, counsel knew or should have known that under Ruile 3.350,
3.350 (c ), and 3.350 (d) the Defendant still had peremptory challenges left. Second, counsel
knew that the jurors were not yet sworn in and should have known that under Rule 3.310 (), he
was allowed to backstrike jurors. Third, since defense counsel had filed a Demand for Speedy
Trial on June 23, 2000 (See Exhibit H), filed a proper notice of expiration of speedy trial on
September 11, 2000 (See Exhibit I), and had filed a Motion for Discharge (See Exhibit J) before
the jury panel was finally sworn in, counsel knew without a doubt that the speedy trial
limitations had expired. Fourth, counsel should have known that the new jurors that could have
been selected afler the backstriking would have been too late to satisfy the speedy trial upon
demand and thercfore he could have filed a Writ of Prohibition based on speedy trial violation,
guaranteeing this way the Defendant’s discharge forever under the speedy trial rule without
proceeding to trial. '

The Defendant alleges that he suffered prejudice from counsel’s errors where his failure
to incorporate the above stated strategy on September 11, 2000, when trial court denied the
Defendant’s Motion to Discharge prejudicially allowed the trial to proceed, and totally waived



the expiration of speedy trial strategy where a guaranteed discharge forever would have been
obtained on both counts of the instant information; preciuded the District Court of Appeal from
considering this issue where a remand with instructions to discharge forever would have been
obtained, if counscl had filed the proper Writ of Prohibition, and would have prevented a biased
juror, Mr. Manuel Torres, from ultimately serving on the jur y panel that convicted the Defendant
without objections.

In conclusion the above referenced ground, supporting argument, and trial transeripts, it
is clear that the Defendant’s trial counsel was constitutionally deficient, that the Defendant
suffered prejudice and that there is a reasonable probability that the outcome would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair trial and just results and therefore, requires a new trial, or in the
alternative wherc the record establishes that an actually biased juror served on the jury without
objection, then an evidentiary hearing is appropriate to see if the defense counsel had a tactical
reason for not challenging the juror for cause/peremptorily/backstrike or if the Defendant
participated in the decision to accept the juror.

SECTION ONE
GROUND V¥

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS, TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO FILE AND ARGUE
AN ADEQUATE MOTION FOR JUDGMENT OF ACQUITTAL AT THE
CLOSE OF THE STATE’S EVIDENCE AND PRESERVE FOR DIRECT
APPEAL THE INSUFFICIENCY OF THE EVIDENCE AS TO THE
ELEMENTS OF THE CRIME CHARGED IN COUNT () SEXUAL
BATTERY WHILE USING OR THREATENING TO USE A DEADLY

WEAPON.

The Defendant contends that an allegation that trial counsel failed to properly articulate,
present and argue a Motion for Judgment of Acquittal is a legally sufficient claim to be raised in
a Motion for Postconviction Relief. Also, a claim that trial counsel was ineffective for failing to
preserve a sufficiency of the evidence claim for appeal by way of adequate Motion for Judgment
of Acquittal.

In the instant case, the State had the burden of proving that the alleged knife was a deadly
weapon. The State failed to meet its burden since there was no evidence in the record to support
a finding that the alleged knife was a deadly weapon by its ordinary use or in the manner in
which was used on the victim. No case in Florida has determined that a knife qualifics as a
“Deadly Weapon” as a matter of law. Thus, the evidence was legally insufficient to find the
- Defendant guilty of Sexual Battery while using or threatening to use a Deadly Weapon.
Therefore, trial counsel should have filed an adequate Motion for Judgment of Acquittal stating
that the perpetrator did not commit Scxual Battery while using or threatening to use a-deadly
weapon. Instead trial counsel’s inadequate Motion for Direct Acquittal and renewal motion were
based on DNA evidence and arguments that should have been brought up during a pre-trial

Motion to Suppress (See Exhibit K).



The defendant alleges that he suffered prejudice by trial counsel’s error, because if indeed
the alleged knife did not constitute a Deadly Weapon, Defendant was erroneously convicted of
Sexual Battery while using or threatening to use a deadly weapon, rather than being acquitted as
to Count (I), where Defendant had properly and timely waived all lesser included offenses during
the charge conference (See Exhibit L), Further, an adequately filed Motion for Judgment of
Acquittal would have properly preserved the aforementioned issues of insufficiency of the
evidence for Appellate review, where reversal with instructions to discharge would have been
obtained by the District Court of Appeals, if the trial court had denied the J.0.A. Motion.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a discharge of the above count of
the information, a new trial, or in the alternative an evidentiary hearing on this claim.

SECTION ONE
GROUND VI

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO FILE AND ARGUE
AN ADEQUATE MOTION FOR JUDGMENT OF ACQUITTAL AT THE
CLOSE OF THE STATE’S EVIDENCE AND PRESERVE FOR DIRECT
APPEAL THE INSUFFICIENCY OF THE EVIDENCE AS TO THE
ELEMENTS OF THE CRIME CHARGED IN COUNT (II) BURGLARY
OF A DWELLING WITH A BATTERY. ‘

The Defendant contends that an allegation that trial counsel failed to properly articulate,
present and argue a Motion for Judgment of Acquittal is a legally sufficient claim to be raised in
a Motion for Postconviction Relief. Also, a claim that trial counsel was ineffective for failing to
preserve a sufficiency of the evidence claim for appeal by way of adequate Motion for Judgment
of Acquittal.

In the instant case, the state had the burden of proving that the alleged battery stated in
Count (II} of the information was in fact committed “in the course of committing” the alleged
burglary as required under Fla. Stat. 810.011(4), in other words, in the attempt to commit the
alleged burglary, or in the flight after the attempt or commission of such burglary, The state
failed to meet its burden since there was no cvidence in the record to support a finding that the
alleged battery occurred ‘in the course of committing.’ Thus, the evidence was legally
insufficient to find the Defendant guilty of Burglary of a Dwelling with a Battery. Therefore,
trial counsel should have filed an adequate Motion for Judgment of Acquittal stating that the
perpetrator did not commit Burglary of a Dwelling with a Battery. Instead, trial counsel’s
inadequate Motion for Direct Acquittal and renewal motion were based on DNA evidence and



arguments that should have been brought up during a pre-trial Motion to Suppress (See Exhibit
K).

The Defendant alleges that he suffered prejudice by trial counsel’s error because if indeed
the alleged Battery was not comunitted in the course of committing the alleged Burglary,
Defendant was erroneously convicted of burglary of a dwelling with a battery, rather than being
acquitted as to Count (II), where Defendant had properly and timely waived all lesser included
offenses during the charge conference (See Exhibit L). Further, an adequately filed Motion for
Judgment of Acquittal would have properly preserved the aforementioned issues of insufficiency
of the evidence for Appellate Review where reversal with instructions to discharge would have
been obtained by the District Court of Appeals if the trial court had denied the J.0.A. Motion.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a discharge of the above count of
the information, a new trial, or in the alternative an evidentiary hearing on this claim.

SECTION ONE
GROUND VII

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO OBJECT DURING
CHARGE CONFFERENCE AND ALSO DURING JURY INSTRUCTIONS
TO THE OMISSION OF THE “IN THE COURSE OF COMMITTING”
DEFINITION AND INSTRUCTION WHICH NECESSARILY SUPPORTS
THE BATTERY ENHANCEMENT ELEMENT OF THE CRIME
CHARGED IN COUNT (II) BURGLARY OF A DWELLING WITH A
BATTERY, AND IS REQUIRED TO BE PROVEN BY COMPETENT

EVIDENCE., ‘

The Defendant contends that the failure to instruct the jury correctly on essential and
material elements of the crime charged and required to be proven by competent evidence is
“Fundamental Frror,” if the omission is pertinent or material to what the jury had to consider in
order to convict. The United States Supreme Court held that Due Process requires that every
element of the crime charged must be proved, to a jury, beyond a reasonable doubt. Trial court
should not give instructions, which are confusing, contradicting, or misleading. Where an
instruction is misleading or confusing, prejudicial error occurs where jury might reasonably have
been mislead.

Florida Rule of Criminal Procedure 3.390 (d) makes it clear that a party must object to
the giving or failure to give a jury instruction in order to preserve that issue for Appellate
Review. On the other hand, an Attorney’s failure to request jury instructions and failure to object
to the ftrial court’s failure to instruct the jury correctly are facially sufficient claims under
Postconviction Motion 3.850. Finally, where jury verdict and jury instructions are in conflict as

10



in the sub-judice case, evidentiary hearing is required to determine claim of ineffective assistance
of counsel.

In the instant case the “In the Course of Committing” as well as the “Dwelling”
definitions and instructions were omitted in Count (IT) (See Exhibit M). Yet, trial counsel failed
to properly object to the omitted, required and essential instructions of the enhanced elements
that were charged in Count (II) and required to be proven by competent evidence (See Exhibit
N). :

The Defendant alleges that he suffered prejudice by counsel (ailing to properly object
and/or request the proper instructions where the jury could not have understood without the “in
the course of committing” definition and instruction, that a conviction for burglary of a dwelling
with a battery is only possible, if the alleged battery occurred in the attempt to commit the
alleged burglary or in the flight after the attempt or commission of such burglary as required
under Fla. Stat. 810.011(4). There is no doubt that if the proper jury instruction would have been
properly given, the jury would have acquitted the Defendant as to this Count because Defendant
did properly and timely waive all lesser included offenses as to this charge (See Exhibit L). So
because there was not evidence to support that a battery occurred “in the course of committing,”
the jury was obligated to enter a not guilty verdict as to. this above count.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been

[different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a discharge of the above count of
the information, a new trial, or in the alternative an evidentiary hearing on this claim.

SECTION ONE
GROUND VI

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO RAISE AND ARGUE
ON A MOTION TO ARREST JUDGMENT OR IN THE FILED MOTION
FOR NEW TRIAL, THE INSUFFICIENCY OF THE JURY VERDICT
FORM IN COUNT (I) WHERE THE CONSTITUTIONALLY INFIRM
VERDICT FORM DID NOT SPECIFICALLY REFLECT OR FIND THE
ESSENTIAL ELEMENTS OF “USE OR THREATENED USE OF A
DEADLY WEAPON” NECESSARY TO ALLOW A LIFE FELONY

CONVICTION.

The Defendant contends that under Fla.R.Crim.P., Rule 3.580 Motions for New Trial are
addressed to trial errors and the efficiency of the verdict. Under Fla.R.Crim.P., rule 3.610
Motions for Arrest of Judgment address defects on the face of the indictment, information, or

verdict. ,
By information, the Defendant was charged with Sexual Battery with the used or

threatened use of a Deadly Weapon (See Exhibit O), The jury verdict did not contain the words

11



“Deadly Weapon” or “Used or thredtened to use” anywhere on its face. The jury verdict form
simply read “Sexual Battery-Armed. (See Exhibit P)” The verdict form, as stated on its face, is a
finding to a nonexistent charge or statutory crime in Plorida and the imposition of a judgment
and sentence for the nonexistent crime of Sexual Battery-Armed is in itself a fundamental error.
Trial counsel failed to raise this issue on the filed Motion for New trial (See Exhibit Q). Florida
Courts have held that it is a fundamental matter of due process that the State may only punish
one who has committed an offense, which is an act clearly prohibited by lawful- authority. A
verdict that is not responsive to or consistent with the crime charged in the information, and does
not properly include the statutory reguired essential elements necessary for the enhanced
conviction and sentence is illegal and insufficient to support a conviction and a life sentence,
Recently the Third District Court of Appeal held that where all elements of the crime charged
were not clearly found by the jury, “... the verdict form uscd was constitutionally infirm.” Both
the United States and the Florida Supreme Court require specific findings of any facts that will
increase the penalty for a crime beyond the statutory maximum. Finally, where jury verdict and
jury instructions are in conflict like in this case, evidentiary hearing is required to determine
claim of ineffective assistance of counsel. In the instant case the jury was instructed as to Sexual
Battery while using or threatening to use a Deadly Weapon, a Life Felony, but the jury returned a
guilty verdict as to Sexual Battery-Armed, a nonexistent crime in Florida. Also, it is important to
point out that Sexual Battery-Armed is not the legal functional equivalent of Sexual Battery
while using or threatening to use a Deadly Weapon.

The Defendant alleges that he suffered prejudice by trial counsel’s errors where
Defendant was erroneously convicted and sentenced to life in prison for a crime that does not
exist in Florida, and for which no instructions were given to the jury by the trial court (See
- Exhibit M). So if this issue would have been properly brought up in the aforementioned motions

the District Court of Appeal would have reversed the conviction and sentence with instructions
to discharge the Defendant because there was not sufficient evidence as a matter of law to
support the “‘use of a deadly weapon enhancement.” So because the trial counsel’s failure to
properly incorporate these motions as part of the Record on Appeal, the District Court was
without jurisdiction to consider the above infirmity. On the other hand the Defendant was truly
found guilty of a lesser included offense which is the functional equivalent to an acquittal, where
Defendant had properly and timely waived all lesser included offenses during the charge
conference (See Exhibit L).
In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
- suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial systemn and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a discharge of the above count of
the information, a new trial, or in the alternative an evidentiary hearing on this claim,
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SECTION ONE
GROUND IX

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL' COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING 70 OBJECT AND
PRESERVE FOR APPELLATE REVIEW THE CONSTITUTIONALLY
INFIRM JURY VERDICT, FINDING THE DEFENDANT GUILTY OF
BURGLARY OF A “DWELLING” WITH A “BATTERY” WHERE NO
"DWELLING” OR “IN THE COURSE OF COMMITTING”
INSTRUCTION WERE GIVEN TO THE JURY FOR THEIR
CONSIDERATION.

The Defendant contends that under Fla.R.Crim.P., Rule 3.580 Motions for New Trial are
addresscd to trial errors and the efficiency of the verdict. Under FlaR.Crim.P., Rule 3.610 -
Motions for Arrest of Judgment address defects on the face of the indictment, information, or
verdict. '

By information, the Defendant was charged with Burglary of a Dwelling with a Battery
(See Exhibit O). The verdict form read “Burglary of a Dwelling with a Battery (See Exhibit R).”
Recently the Third District Court of Appeal held that where all the elements of the crime charged
were not clearly found by the jury, “... the verdict form used was constitutionally infirm.” Both
the United States and the Florida Supreme Court require specific findings of any facts that will
increase the penalty for a crime beyond the statutory maximum. Finally, where jury verdict and
jury instructions are in conflict like in this case, evidentiary hearing is required to determine
claim of ineffective assistance of .counsel. In the instant case the jury was instructed as
‘Structure’ only, no ‘Dwelling’ instructions were given to the jury during the burglary
instructions in Count (I}, and the jury was never instructed either as to the ‘in the course of
committing’ instruction which necessarily supports the Battery enhancement element of the
crime charged (See Exhibit M). However, the jury returned a guilty verdict as to Burglary of a
Dwelling with a Battéry although they were never properly instructed as to those essential
enhanced elements of the crime.

The Defendant alleges that he suffered prejudice by trial counsel’s failure to object and
preserve for Appellate review the constitutionally infirm jury verdict where the District Court of
Appeals would have reversed the conviction with instructions to discharge the Defendant
because there was not sufficient evidence as a matter of law to support the Battery enhancement
of the Burglary charge, where no Battery was committed “in the course of committing” the
alleged Burglary and most importantly of all because the Defendant had properly and timely
waived all lesser included offenses during the charge conference (See Exhibit L).

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
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having produced a fair and just result, and therefore requires a discharge of the above count of
the information, a new trial, or in the alternative an evidentiary hearing on this claim.

SECTION ONE
GROUND X

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO ADEQUATELY
CROSS-EXAMINE DURING TRIAL THE ALLEGED VICTIM
REGARDING TESTIMONY RELIED UPON TO PROVE THAT
PERPETRATOR USED OR THREATENED TO USE A DEADLY

WEAPON.

‘The Defendant contends that the Federal Courts have held that trial counsel must subject
prosecution’s case to meaningful adversarial testing process. The Florida Supreme Court has
explained that “cross-examination is not confined to the identical matters testified to in the
State’s case-in-chief but extends to the entire subject matter and to all matters that modify,
supplement, contradict, rebut, or make clearer the facts testified to in chief.”

The Defendant maintains that whether or not an object is a Deadly Weapon is a question
of fact to be determined by the jury from the evidence taking into consideration its size, shape,
and material and the manner in which it was used or was capable of being used, and whether or
not the weapon involved is to be classified as “Deadly” is a factual question to be resolved by the
jury under appropriate instructions.

The Defendant alleges that he suffered prejudice from counsel’s errors specifically where
counsel failed to test the reliability of the State’s only evidence regarding the essential element of
“used or threatened use of a Deadly Weapon” by not cross-examining the alleged victim
adequately and thoroughly, where it is reasonable to conclude that the witness, who testified she
“believed” the object in question was a knife, would have admitted through proper cross-
examination (not a total of four questions) that the possibility exists that the object could have
been something other than a knife. If counsel had conducted a better cross-examination on the
alleged victim the jury could have better understood if in fact the perpetrator used or threatened
to use a Deadly Weapon but, without the alleged victim’s own subjective belief in the object’s
ultimate shape, size, material, and identity, the jury would not, as a matter of law, have been able
to determine that the object was a “Deadly Weapon” or “used or threatened to be used” as such,
So without a doubt the jury would have been obligated to acquit the Defendant as to this count
since all lesser included offenses were properly waived during the charge conference (See
Exhibit L), and there was not sufficient evidence to support the crime charged.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proccedings cannot be relied upon as
having produced a fair and just result, and therefore requires a new trial, or in the alternative an

gvidentiary hearing on this claim.
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SECTION ONL
GROUND X1

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN MISCHARACTERIZING STATE’S
ONLY EVIDENCE USED TO PROVE THAT PERPETRATOR “USED OR
THREATENED TO USE A DEADLY WEAPON” AND FOR NOT
PROPERLY OBJECTING WHENEVER STATE ALSO
MISCHARACTERIZED THE EVIDENCE DURING TRIAL. '

Before the charge to the jury, defense counsel filed a contemporaneous “Motion to
Exclude that a Deadly Weapon was Used,” stating as argument, “if you characterize it as a knife,
that would be a mischaracterization of the evidence.” (See Exhibit S).

The Defendant contends that the alleged victim’s testimony was the only evidence
presented by the State regarding the existence of a knife, During the State’s direct and defense’s
cross-examination the victim testified that she “believed” the object in question was a knife. But,
without the alleged victim’s own subjective belief in the objects ultimate shape, size, material,
and identity there was a blatant mischaracterization of the evidence specifically where the State
had the burden of proving first, that a knife was in fact a deadly weapon. The Defendant asserts
that the State failed to meet its burden since there was no evidence in the record to support a
finding that even if the alleged object was in fact a knife, the alleged knife was a Deadly Weapon
by its ordinary use or in the manner in which it was used on the alleged victim.

The Defendant alleges that he suffered prejudice from counsel’s error where the
mischaracterization of the State’s evidence by ftrial counsel and State prosecutor, definitely
confused and mislead the jury as to what object the perpetrator used during the alleged crime.
Also, the trial counsel’s failure to properly object every time the State mischaracterized the
evidence was harmful and prejudicial to the Defendant where the error was waived and
prevented to be reviewed by the Appellate Court, where most definitely an order to discharge the
Defendant would have been entered based on the evidence being insufficient as a matter of law
to sustain a conviction and because all lesser included offenses were properly and timely waived
by the Defendant during the charge conference (See Exhibit L).

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a discharge of the above count of
the information, a new trial, or in the alternative an evidentiary hearing on this claim,
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SECTION ONE
GROUND X{I

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO PROPERLY
OBJECT, MOVE FOR MISTRIAL, AND PRESERVE FOR APPELLATE
REVIEW THE PROSECUTOR’S VIOLATION OF THE COURT’S
ORDER IN THE MOTION IN LIMINE WHERE IMPROPER AND
PREJUDICIAL TESTIMONIES Oor UNRELATED CASE
INVESTIGATION WERE INDUCED AND THERE IS REASONABLE
PROBABILITY THAT THIS IMPERMISSIBLE, HARMFUL, AND
PREJUDICIAL TESTIMONIES CONTRIBUTED TO THE CONVICTION
IN THIS CASE.

The Defendant contends that there is no rule governing a Motion in Limine other than the
general Rules of Notice and Hearing for motions in general. A Motion in Limine is primarily
used pretrial to determine the admissibility of evidence or other anticipated evidentiary issues
prior to trial. Such motions are practical in that they allow both sides to get a pretrial hearing on
problem issues and resolve them without the necessity of a trial objection. The motion should set
forth specifically the issue to be determined by the trial court and the legal basis for it, as well as
the relief sought. Florida Statute 90.104 requires that the trial court must rule on the motion.

The Defendant asserts that although all the above procedures were taken, the State
prosecutor still induced improper, harmful, and prejudicial testimonies that referred to unrelated
case investigation in violation of the trial court’s ruling on the Motion in Limine previously filed
by, the defense counsel (See Exhibit T). Specifically during the testimonies of Detective Moore
(See Exhibit U); crime Jab DNA technician, Ms. Hinz (See Exhibit V); and Sgt. Butchko (See
Exhibit W). Yet trial counsel did not properly object, move for mistrial and preserve for
Appellate review these violalions of the above mentioned officers referring themselves as
Homicide Investigators from the Tamiami Trail murder cases.

The Defendant alleges that he suffered prejudice from trial counsel’s errors where
counsel knew or should have known that it was imperative to timely object to any of the-trial
court’s previous ruling on a Motion in Limine. The violation could have been “cured” with an
appropriate cautionary instruction to the jury. But, because the violations were willful, and the
testimonies induced were the very subject of the previously filed Motion in Limine, was unfair
and prejudicial. Therefore, trial counsel should have requested a mistrial, In other words, if the
trial court would have sustained the Defendant’s objection counsel could have requested a
mistrial to preserve the issue for Appellate review, where without a doubt the outcome of the
trial would have been a reversal of the conviction with an order for a new trial to be conducted.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it 1s clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a new trial, or in the alternative an

evidentiary hearing on this claim,
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SECTION ONE
GROUND XIHI

IN VIOLATION OF THE DEFENDANT'S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAY. COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO OBJECT, MOVE
FOR MISTRIAL, AND PRESERVE FOR APPELLATE REVIEW THE
REPEATED INSTANCES OF PROSECUTORIAL MISCONDUCT OF
PREJUDICIALLY IMPROPER REMARKS, STATEMENTS AND
MISSTATEMENTS OF THE LAW MADE DURING CLOSING
ARGUMENTS.

The Defendant contends that a contemporaneous objection is required to preserve
improper prosecutorial arguments for Appellate review, although it is sufficient if the objection
is made close to the offensive comment and before the closing is concluded. To properly
preserve the issue for appeal, counsel must object to the argument, state specific grounds for the
objection, move to strike the improper argument, move for a cautionary instruction, or move for
a mistrial. If the objection is overruled, counsel is not required to move for mistrial or curative
instruction because this would be a futile act, but counsel must object if the offensive comment is
repeated, ask for a continuing objection to such arguments, and ask that the court rebuke the
prosecutor. On the other hand if the objection is sustained, counsel must move for mistrial, In
moving for mistrial, counsel should explain why a curative instruction is not an adequate remedy
and why a mistrial is necessary.

The Defendant asserts that trial counsel was prejudicially ineffective by failing to move
for a mistrial when the frial court sustained the counsel’s objections, especially where the face of
the instant record reflects the following prosecutorial misconduct unobjected to during closing
arguments: Misstating the law, improper bolstering of the state witnesses, demeaning the
defense, attacking the defense witnesses, personal belief in credibility of witnesses, attacking
defense counsel, violating the granted Motion in Limine and sympathy for alleged victim (See
Exhibit X). The Defendant maintains that the Fourth District Court of Appeal has previously
condemned prosecutorial comments of this nature and this court should not find beyond a
reasonable doubt that the alleged prosecutor’s comments did not contribute to the guilty verdict
of this case, where during prosecution’s closing arguments he again violates the Motion in
Limine which totally and clearly precluded the prosecutor from referring to the officers as being
Homicide Detectives and the prejudicial mentioning of the Tamiami Serial Killer and/or
Homicide Investigation (See Exhibit Y).

The Defendant alleges that he suffered prejudice from trial counsel’s errors where the
failure to timely object to improper closing arguments precludes Appellate review unless the
comments are so prejudicial as to constitute fundamental error, although repeated instances of
prosecutorial misconduct in closing argument can tise to the level of fundamental error, it was
too risky and prejudicial to rely on this strategy. Instead, trial counsel should have objected to
every improper argument and stated and laid the proper groundwork for the issue on appeal,
where a remand for a new trial would have been obtained duc to the Defendant’s constitutional
tights to a fair trial being blatantly violated by prosecutor’s improper, harmful, and prejudicial
comments during closing arguments.
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In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counscl’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a new trial, or in the alternative an

evidentiary hearing on this claim.

SECTION ONE
GROUND XTIV

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO TIMELY ACT,
OBJECT, MOVE FOR MISTRIAL, AND TO PROPERLY PRESERVE
FOR DIRECT APPEAL THE REVERSIBLE ISSUE THAT ON AT LEAST
(3) THREE DIFFERENT OCCASIONS, JURORS WERE NOTED TO BE
SLEEPING DURING PRESENTATION OF TRIAL EVIDENCE AND DNA
TESTIMONY.

The Defendant contends that there are an infinite number of objections that can be made
at trial and should be timely made when necessary to protect the Defendant’s right to a fair trial.
The same rules apply for preserving these issues for Appellate review. Whenever making an
objection, counsel should make a record of the prejudice resulting from the courts adverse ruling.
The face of the record clearly supports the: fact that at least on three different occasions jurors
were sleeping during trial (Scc Exhibits Z, AA, and BB). The Defendant asserts that the Fourth
District Court of Appeals had held that it was improper for trial court to summarily deny a claim
on a Postconviction Relief Motion where counsel failed to timely act upon being informed that a
juror was sleeping during trial as the sub-judice case.

The Defendant alleges that he suffered prejudice from trial counsel’s errors where the
procedures that were necessary to afford the trial judge the opportunity to consider and correct
any alleged error and to preserve the error for Appellate review were prejudicially waived by
counsel’s failure to properly act by way of objecting timely and specifically, obtaining a rule for
the record, and moving for mistrial if what has occurred has prejudiced the Defendant’s
Constitutional Rights to a fair trial.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suflfered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a new trial, or in the alternative an

evidentiary hearing on this claim.
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SECTION ONE
GROUND XV

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO DO DISCOVERY
DEPOSITIONS OF STATE WITNESS, CRIME LAB DNA SPECIALIST,

SHARON HINZ.

The Defendant contends that taking depositions is usually the best way to discover the
facts of a case, since counsel cannot expect the prosecutor to reveal everything he knows about it
in discovery, and often times the prosecutor has not interviewed all the potential witnesses and
uncovered all the facts. Discovery depositions may be taken at any time after the filing of the
charging document, but only of persons authorized under Fla.R.Crim.P., 3.220 (h)(i). Of course,
there are strategic decisions involved in whether to take depositions at all. If counsel has a good
investigator or adequate time to contact the witnesses, counsel might choose to forego
depositions. The danger of this approach is that counsel might not be able to impeach the witness
if she says something inconsistent at trial. A deposition transcript is absolutely the best vehicle
for impeaching a witness by a prior inconsistent statement.

The Defendant avers that the face of the record clearly supports Defendant’s allegations
that trial counsel did not take depositions of Ms, Hinz (See Exhibit C), nor trial counsel ever
spoke, contacted, or inquired any topics with Ms. Hinz prior to trial although she was listed on
the State’s witness list. :

~ The Defendant alleges that he suffered prejudice from counsel’s errors, specifically in
choosing to forego Ms. Hinz's deposition. First, Ms. Hinz’s timely depositions would have
alerted the defense counsel’s needs to locate Mrs. Theresa Merit, another crime lab specialist
who allegedly first received Defendant’s oral swabs at the Miami Crime Lab, allegedly wrote on
an index card the #232 and would have clarified how many oral swabs were in the original
packet she received (Sce Exhibit DD). But, instead the defense was forced to take Ms. Hinz’s
hearsay testimony to support the admission of highly prejudicial physical evidence, because Mrs.
Merit was unavailable during trial. Second, Ms. Hinz’s deposition would have also alerted the
defense counsel that there was in fact conflicting testimony as to the amounts of oral swabs
submitted by Detective Moore (See Exhibit EL), where Detective Moore testified that he
collected two oral swabs and Ms. Hinz maintained that there were three or four available. Third,
Ms. Hinz’s deposition would have altered defense’s trial strategy of not taking the stand during
trial, where Defendant’s testimony on the stand would have been that Detective Moore took only
one oral swab from him on March 9, 1995, as Defendant previously testified in prior trials,
creating even more conflict with the oral swab evidence. Fourth, Ms. Hinz’s deposition would
have alerted defense counsel that there were enough reasons to support the filing of a timely
Motion to Suppress the DNA evidence based on the existing oral §wab’s conflicting testimonies,
or would have alerted the defense counsel that Defendant was in need to submit new samples to
conduct new DNA testing that was reliable and free of conflict. '

There is reasonable probabilities to conclude that with Ms. Hinz’s depositions being .
taken the results of the whole trial would have been different where at least the Defendant would
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have been able to present during trial new oral swabs free of conflict and most definitely with
new exculpatory results. '

In conclusion to the above referenced ground, supporting argnment, and trial transcripts,
it is clear that the defendant’s trial counsel was constifutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the ont come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and (rial that the proceedings cannot be relied upon as
having preduced a fair and just result, and therefore requires a new trial, or in the alternative an
evidentiary hearing on this claim. ’

SECTION ONE
GROUND XVI

IN VIOLATION OF THE DEFENDANT’S FOURTH, FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO FILE A TIMELY
“MOTION TO SUPPRESS” THE ONLY ALLEGED INCULPATORY DNA
EVIDENCE AGAINST THE DEFENDANT.

The Defendant contends that Fla.R.Crim.P., 3.190(h) and (i) govern Motions to Suppress.
Article I § 12, of the Florida Constitution adopts the Fourth Amendment of the United States
Constitution, as interpreted by the United States Supreme Court, as governing search and seizure
rights in Florida.

A Motion to Suppress evidence must be made in writing before trial and may be heard
either before or during trial. Rules 3.190 (h)(4) and 3.190 (1)(2) allow Motions to Suppress to be
filed any time before trial unless the Defendant was unaware of the grounds for the motion or the
opportunity to file or hear the motion did not exist. In that case, the issue may be raised by
objection at trial. Trial court may grant Motion to Suppress during trial in rare cases. As long as
the motion is legally sufficient, i.e., it clearly states the grounds for suppression and the facts in
support of the motion, the court is required to hold an evidentiary hearing. Finally, Florida courts
have consistenily held that the issue on a Motion to Suppress is waived unless the issue is
renewed by contemporaneous objection at the time the evidence is introduced at trial (for cases
before July 1, 2003).

The Defendant maintains that based on the above aforementioned facts, trial counsel
should have filed a timely Motion to Suppress Defendant’s only alleged inculpatory DNA
evidence at the pre-trial stage of this case when the trial court was still required to hold an
evidentiary hearing on this issue. On that hearing the DNA specialist Mrs. Marchese would have
testified consistently with her testimony during trial, depositions, and previous statements to the
Defendant and defense counsels that while she was looking into the spot #1 with her microscope
she saw a sperm cell that was intertwined with fibers of the sheet, then she used her tweezers and
pulled the sperm cell out in order to extract the DNA material that she needed out of the cell in
order to conduct her DNA testing, During that suppression of evidence hearing that never took
place, would have been also clarified the fact that the only evidence allegedly linking the
defendant to the alleged crime was one single sperm cell which was allegedly found within spot
#1, one of the four spots that were tested in this case. Trial counsel’s arguments to support this
never filed Motion to Suppress, should have been: First, That based on the DNA quantity
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requirements for RELP and PCR analysis, it was not scientifically possible to obtain reliable
results from one single sperm cell using traditional published methodologies. Second, that
because the average amount of DNA in a single sperm cell is approximately 3.5 pg (Pico grams)
and the average minimum amount of DNA required for RFLP is approximately 50 Ng (Nano
grams), it was impossible to obtain reliable results. Third, since the average amount of seminal
fluid in a normal healthy male ejaculation is 2.5 to 3.5 ml, containing 200 to 300 million sperm
cells, was impossible to believe that only one single sperm cell could have been found among all
the evidence gathered in this case. However, even if that would have been true, it would have
been scientifically impossible to obtain reliable resuits (See Exhibit FF). On the other hand, the
motion that was never filed would have been addressed on the merits and ruled on by the court,
which would have been also properly preserved for Appellate review,

The Defendant alleges that he suffered prejudice from counsel’s errors where a timely
filed Motion to Suppress would have prevented the introduction into evidence during trial of the
only alleged inculpatory DNA evidence in this case, and most importantly would have properly
preserved this issue for appellate review. In determining whether the erroneous admission of the
DNA evidence without a timely filed Motion to Suppress constitutes prejudicial error, the DNA
was the sole evidence that led to the conviction of the Defendant. So it is impossible to conclude
beyond a reasonable doubt that this improperly admitted DNA evidence without a timely filed
Motion to Suppress having been filed, had no effect on the verdict in this case, and that without
the above evidence the results of this trial would have been the same.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
- functioning of the adversarial sysiem and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a new trial, or in the alternative an

evidentiary hearing on this clainy.

SECTION ONE
GROUND XVII

IN VIOLATION OF THE DEFENDANT’S FOURTH, FIFTH, SIXTH,
AND FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO PROPERLY AND
TIMELY OBJECT TO THIEE ADMISSIBILITY OF THE ALLEGED
VICTIM’S FITTED SHEET IN THAT A PROPER CHAIN OF CUSTODY
HAD NOT BEEN ESTABLISHED AND THERE WAS SOME
INDICATION OF PROBABLLE TAMPERING WITH THE ABOVE

EVIDENCE.

The Defendant contends that trial counsel was ineffective in allowing the admission into
evidence without an objection to the alleged vietim’s fitted sheet that had been obtained in the
scarch of the alleged victim’s premises because the State failed to establish a proper chain of
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custody. Relevant physical evidence is admissible unless there is some indication of probable
tampering with the evidence. The Defendant asserts that there were indications of probable
tampering with the evidence and the proper chain of custody had not been established where: A)
the fitted sheet was not logged into the police evidence room until 3 ¥ days after it had been
obtained in the search of the alleged victim’s premises (See Exhibit GG). B) The fitted sheet was
the only evidence that was mysteriously missing from the evidence that first arrived to the crime
lab on May 18, 1995, Although the crime scene investigator who collected and transported the
evidence to the police station on the day of the crime testified that she put everything in the same
white box, the DNA specialist at the lab, Mrs. Marchese, testified that the fitted sheet was not
there the day that everything elsc arrived (See Exhibit HH). C) The fitted sheet was the only
evidence that was suspiciously re-submitted to the crime lab on June 30, 1995, forty days later by
special request made by Mrs, Marchese (See Exhibit HH). D) The fitted sheet was the only
evidence that did not show any big yellowish stain across the sheet on the picture taken by the
crime scene investigator, but when viewed before trial and during trial the big stain was clearly
visible (See Exhibit II). E) The fitted sheet was the only evidence that the very own alleged
victim was not able to recognize as being hers during trial. ) The fitted sheet was the only
evidence that caused the State prosecutor to impeach his own witness, Mrs, Marchese during trial
as to when the sheet first arrived at the lab (See Exhibit JI). G) The fitted sheet was the only
evidence that allegedly contained Defendant’s inculpatory DNA evidence. Although four spots
were tested for DNA and the other two much larger spots tested also positive for seminal fluid
only within spot #1, Mrs. Marchese was allegedly able to find the single sperm cell that the State
ultimately used to conduct their scientifically impossible DNA testing. ) The fitted sheet was
the only evidence that contained degraded DNA evidence as Mrs. Marchese stated during her
trial testimony when referring as to spots #3 and #4 . I) The fitted sheet was the only evidence
that also contained exculpatory evidence, i.e., spots #2, #3, and #4, and the hairs found on it that
were never propetly tested utilizing the PCR/STR DNA methodology that was available.

The Defendant alleges that he suffered prejudice from counsel’s errors specifically by the
admission of the alleged victim’s fitted sheet that was obtained in the search of her premises, in
that the fitted sheet contained seminal fluid and a sperm cell was found allegedly matching the
Defendant’s DNA profile. Also, by counsel failing to properly object to the admissibility of the
above evidence. In determining whether the erroneous admission without objection of the
alleged victim’s fitted sheet constitutes prejudicial error, the alleged Defendant’s DNA profile
contained within the fitted sheet was the sole evidence that led to the conviction of the
Defendant. So it is impossible to conclude beyond a reasonable doubt that this improperly
admitted fitted sheet had no effect on the verdict in this case, and that without this evidence
being admitted, the results of the trial would have been the same.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors, This deficient conduct so undermined the proper
functioning of the adversarial system ‘and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a new trial, or in the alternative an

evidentiary bearing on this claim.
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SECTION ONE
GROUND XV1II

IN VIOLATION OF THE DEFENDANT'S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN TFAILING TO MAKE TIMELY,
REASONABLE  INVESTIGATION AND DISCOVERED RESULTS
DERIVED BY THE STATE’S DNA EXPERTS THAT WERE
FAVORABLE TO THE DEFENDANT.

The Defendant contends that to make a valid strategic or tactical decision, an attorney has
the duty to make reasonable investigations or make a reasonable decision that particular
investigations are nof necessary. A do nothing strategy is not an acceptable one whlle counsel
engaged in little or no pre-trial investigation.

After the trial concluded on September 14, 2000, the Defendant contacted and hired the
services of a private investigator, Mr. Gary M. Kuhau, in order to obtain Detective Steven
Geller’s missing affidavit to arrest the Defendant, dated May 13, 1997 and document all related
DNA tests and amount of DNA swabs pertaining to the Defendant (See Exhibit KK). Since none
of the above was accomplished by trial counsel during the pre-trial stage of this case. In
Detective Geller’s Affidavit to Auest dated May 13 1997 Lllc detective outlines in detail the
DNA evidentiary link of victims, Bt | scparate cases.

The first part of the mvcsugatmn resulted in chscovenng and locating the muliiple crime
laboratory analysis repor(s that were generated by the Broward County Sheriff’s Office in this
particular case. They were performed by DNA Specialist Mrs. Donna Marchese and uitimately
resulted in the so call inculpatory evidence of this case (Sce Exhibit LL). Also, population
statistic calculations were generated by BSO crime lab computer. The results were that the
probability of selecting an unrelated individual at random from the population having a DNA
profile matching the seminal fluid found is, 1 in greater than 5.0 biilion (See Exhibit LL).

The second part of the investigation revealed that the Palm Beach County Sheriff’s crime
Jab had also been conducting DNA testing on Defendant’s specimens. The PBSO crime lab
disclosed new exculpatory evidence. An upgraded PCR/DNA re- testmg thal was performed by
DNA specialist Debrah Glidwell, comparing victim’s, EREEEEEEEEE < cvidence  with
Defendant’s DNA standards. The result was negative (Sce E?\hlbli MM), aithough prior DNA
laboratory test in BSO crime lab produced positive result on the exact same cvidence tested
utilizing the older RFLP/DINA methodology.

The third parl of the investigation resulted in obtaining the Defendant’s PCR/DNA
profile that was generated by PBSO crime lab during their own testing (Sce Exhibit NN).

The fourth part of the investigation resulted in discovering, also, that the Defendant’s
PCR/DNA profile generated by the PBSO crime lab, when analyzed for population statistic
calculations generated by an independent DNA lab, LabCorp, a laboratory specialized in
Forensic DNA evidence testing rendered the extremely low matching probabilities of 1 in
454,000 for the Southeastern Hispanic population (See Exhibit OO). Although prior calculations
made by BSO crime lab produced a match of 1 in greater than 5.0 billion.

Finally, the fifth and last investigation revealed that the Defendant’s RIFLP/DNA testing
results obtained by BSO crime lab, and introduced during Gial as the only inculpatory cvidence
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was a scientific impossibility because the single sperm cell allegedly found by Mrs, Marchese
and used to extract the DNA in this case, was of insufficient quantity to meet the requirements
for RFLP and PCR DNA analysis using traditional published methodologies as stated by
LabCorp (See Exhibit FF). -

~ The Defendant concludes that all the above post-verdict findings and discoveries made by
the Defendant with the assistance of a private investigator could have been timely found and
discovered by trial counsel prior to trial, if counsel had conducted a reasonable investigation as
to the only inculpating evidence of this case, DNA!

The Defendant alleges that he suffered prejudice from counsel’s errors where crucial
testimony from the State’s DNA experts added weight to the State’s circumstantial evidence
case. Nevertheless, knowing that the State’s DNA experts would have testified, trial counsel
underestimated the potential impact of a DNA expert testimony on behalf of the Defendant and
made insufficient efforts to discover if there was any DNA evidence favorable to the Defendant
of if any flaws within the State’s DNA evidence existed. Furthermore, if trial counsel had made a
timely, reasonable investigation and discovered not only all the above aforementioned
exculpatory cvidence previously stated, but also the necessity to timely changec his defense
strategies, trial counsel could have been in a better position to properly represent his client. In
determining whether the lack of DNA evidence investigation constitutes prejudicial error, the
DNA was the sole evidence that led to the conviction of the Defendant. So it is impossible to
conclude beyond a reasonable doubt that this lack of investigation had no effect on the verdict in
this case and that without this lack of investigation the results of the trial would have been the
same,

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s frial counsel was copstitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a new trial, or in the alternative an

evidentiary hearing on this claim.
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SECTION ONE
GROUND XIX

IN VIOLATION OF THE DEFENDANT'S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS TRIAL COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO CALL DEFENSE
DNA EXPERT WITNESSES, DR. JIN-XIONG SHE AND DR. LESLIE SUE
LIBERMAN, OR ANY OTHER DNA EXPERT IN THEIR FIELD OF
EXPERTISE, THAT WOULD HAVE PROVIDED EXCULPATORY
TESTIMONIAL EVIDENCE THAT WOULD HAVE REFUTED AND/OR
CONTRADICTED THE STATE’S DNA EXPERTS TESTIMONIES

GIVEN DURING TRIAL.

The Defendant contends that the failure to call, subpoena or secure attendance of
witnesses that could have provided exculpatory evidence constitutes ineffective assistance of
counsel when the testimony may have cast doubt of the Defendant’s guilt.

In compliance with the failure to call witnesses’ allegations criteria under Postconviction

Relief Motion, the Defendant states as follows:

1) The Witnesses Names Are;

- Dr. Jin-Xiong She, his field of expertise is on DNA Molecular Biology and
Chemistry.

- Dr. Leslie Sue Liberman, her field of expertise is on DNA Population Frequency
Statistics.

2) | The Witnesses Were Available:

- Dr. Jin-Xiong She could have been reached at: University of Florida, P.O. Box
100275, Gainesville, Florida, 32610-0275

- Dr. Leslie Sue Liberman could have been reached at: University of Florida, P.O.
Box 17305, Gainesville, Florida. 32611 :

The Defendant further states that the above aforcmentioned witnesses were properly
. listed on Defendant’s Amended Witness list (See Exhibit PP). Also, that the trial court
had previously granted two separated orders to pay for DNA experts (See Exhibit QQ)
and that previous Discovery depositions were taken of those witnesses. They were

available!

3} The Substance of Their Testimonies:

- Dr. Jin-Xiong She’s testimony would have clarified and emphasized to the jury
that the DNA testing process consisted of two distinet steps. The first step of the DNA
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lesting process relies upon principles of Molecular Biology and Chemistry. In
oversimplified tcrms, he would have explained to them that the results obtained through
this first step in the DNA testing process simply indicates that two DNA samples look the
same, if the DNA testing process has been properly conducted.

Certfainly, Dr. She would have testified that the requirement of admissibility was
not met in this case, where BSO crime lab, who conducted tests and performed initial
review found test fo be positive, but PBSO crime lab, who performed second test reached
opposite conclusions. One of the elements of second independent review is to ensure that
results of initial review are reliable, and if two analysts disagree, like in the present case,
the test should be deemed inconclusive absent of further analysis. On the other hand, he
would have also testified that based on the DNA quantity requirements for RFLP analysis
it was not scientifically possible to obtain reliable results from a single sperm cell using
traditional published methodologies, and most definitely would have otherwise presented
and argued to the jury issues to refute State’s expert witnesses testimony given during

trial.

- Dr. Leslie Sue Liberman’s testimony would have clarified and emphasized to the
jury that the second step of the DNA testing process does not rely upon principles of
Molecular Biology or Chemistry. Instead, the Calculation of Population Frequency
Statistics is based on principles of statistics and population genetics. In oversimplified
terms, She would have explained to them that this second step is needed to give
significance to a match because to say that two patterns match, without providing any
scientifically valid estimate of the frequency with which such matches might oécur by
chance, is meaningless.

Certainly, Dr. Liberman would have testified as to the techniques and methods
utilized in both steps of the DNA testing process. Would have presented the reliable
principles or theories to the jury in order to create doubts and open the jury’s mind e.i.,
That the use of the “product rule” in the calculation of population frequency statistics did
not adequately adjust for the possibility of population substructures, like Defendant’s,
that the creation of a “ceiling principle” and a “modified ceiling principle” resulted in
extremely conservative calculations meant to prevent the traditional “product rule” from
underestimating a random match in population substructures, and could have alerted the
jury by letting them know that multiple reasonable deductions when all are based on
generally accepted principles of population genetics and statistics are allowed to be
presented and argued to the jury, and most definitely would have otherwise presented and
argued to the jury issues to refute state’s expert witnesses testimony given during trial.

Dr. She and Dr. Liberman’s combined testimonies would have further stated that the
whole procedure followed by the Miami Crime Lab in collecting, transporting, testing, and
releasing the Defendant’s oral swabbing was tainted and would have necessitated suppression of
the oral swabbing in that the proper chain of custody was never properly established and there
was some indication of probable tampering with the oral swabbing where Defendant gave one
swab, Det. Moore states that he submitted two to the lab and crime lab technician, Ms. Hinz
maintains that there were three or four still available. On the other hand, they would have also
stated that Defendant was a member of a population substructure and the State’s statistics were
not properly established, and that a new DNA testing and calculations statistics was required
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before the presentation to the jury of the prejudicial 1 in 14 billion match generated by the
State’s DNA expert. But, most importantly of all they would have testified that any DNA
evidence extracted from the alleged victim’s fitted sheet was not reliable to obtain a conviction,
where the fitted sheet also contained degraded DNA evidence, specifically, spots #3 and #4,
probably resulting from leaving the fitted sheet out of the police evidence room for three and a
half days in a wrong environment which most likely contributed to the degradation

4) How the Omission of the Testimonies Prejudice the Qutcome of the Trial:

The Defendant alleges that he suffered prejudice from counsel’s errors in that, ina
circumstantial evidence case, like this one, only a properly qualified DNA expert witness
could have provided scientific exculpatory testimonial evidence that would have refuted
and/or contradicted the State’s expert witnesses testimonies given during trial about the
Defendant’s tainted oral swabbing, alleged victim’s fitted sheet, and the DNA evidence
allegedly derived from it would have scientifically discredited the only DNA evidence
linking the Defendant to the crime. In determining whether the omitted DNA expert
testimony constitutes prejudicial error, the presented DNA evidence was the sole
evidence that led to the conviction of the Defendant. So it is impossible to conclude
beyond a reasonable doubt that this omitted expert testimony had no effect on the verdict
in this case, and that without this omission the results of the trial would have been the

same.

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the defendant’s trial counsel was constitutionally deficient, that the defendant
suffered prejudice and that there is a reasonable probability that the out come would have been
different absent counsel’s unprofessional errors. This deficient conduct so undermined the proper
functioning of the adversarial system and trial that the proceedings cannot be relied upon as
having produced a fair and just result, and therefore requires a new trial, or in the alternative an

evidentiary hearing on this claim.
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SECTION TWO

SPECIFIC DEFICIENCIES BY THE SENTENCING ATTORNEY
JAMES LEWIS AND RESULTANT PREJUDICE

GROUND I

IN VIOLATION OF THE DEFENDANT’S FIFTH, SIXTH, AND
FOURTEENTH AMENDMENT RIGHTS, SENTENCING COUNSEL WAS
PREJUDICIALLY INEFFECTIVE IN FAILING TO PROPERLY
REVIEW MATERIAL CENTRAL TO DEFENDANT’S SENTENCING,
AND THUS OVERLOOKED THAT THE REASON GIVEN BY THE
PROSECUTOR TO SUPPORT THE UPWARD DEPARTURE SENTENCE
WAS NOT LEGALLY SUFFICIENT BECAUSE IT WAS BASED ON A
PRIOR  CONVICTION ALREADY CONSIDERED IN THE
CALCULATION OF DEFENDANT’S PRESUMPTIVE GUIDELINE
SENTENCE, AND PREJUDICIALLY INEFFECTIVE FOR FAILING TO
ADEQUATELY PRESERVE THIS UNLAWFUL SENTENCE FOR
APPELLATE REVIEW.

On November 13, 2000, during Defendant’s sentencing hearing, the trial court upwardly
departed from the sentencing guidelines, and sentenced the Defendant to a term of natural life in
Florida Stale Prison without parole (See Exhibit RR). The court did so based on the State’s
position that a departure was proper due to Defendant’s prior record of criminal history, i.e., his
prior conviction for Armed-Burglary. As written justification of aggravating circumstances, the
trial court relied on the State’s Motion for Upward Departure (See Exhibit SS), which states in

pertinent part:

Primary offense is scored at level 7 or higher and the Defendant has been
convicted of one or more offenses that scored, or would have scored, at an offense

level of 8 or higher.

The applicable principles for departure sentences based on aggravating circumstances are
as follows. A trial court may impose an aggravated departure sentence only when a Defendant’s
conduct is so extraordinary or egregious as to be beyond the ordinary case. Moreover, where
factors are already taken into account in calculating a guideline score, those same factors may not
also be used as aggravating circumstances for a departure sentence. As the First District
explained: “We find a lack of logic in considering departure from the guidelines when the same
factor is included in the guidelines for purposes of furthering the goal of uniformity.”

The Defendant contends that his prior convictions should not have been used as a basis
for departing from the presumptive sentence under sentencing guidelines, where prior record has
been used in arriving at point total for presumptive sentence range on Defendant’s scoreshect
(See Exhibit TT). The Defendant states that his prior convictions could not be used for the basis
of aggravation, pursuant to Fla. Stat. 921.0016 (3)(R), (1994), within the same sentencing
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scheme (See Exhibit WUU). Thus, criminal activities already included on the Defendant’s
scoreshect may not be considered a sccond time for departure reasons.

To allow the trial judge to depart from the guidelines based on a factor that has already
been weighed in amiving at the recommended guidelines sentencing range would in fact be
counting that factor twice.

‘The Defendant alleges that he suffered prejudice from sentencing counsel’s errors and
that the errors were prejudicial due to the ultimate results of a life sentence being imposed. The
errors alleged went to the core of the sentencing courl’s determination to upwardly depart.
Without the mistake of using Defendant’s prior record as a valid reason to support the upward
departure sentence, the Defendant’s maximum sentence under the 1994 sentencing guidelines
would have been 193 months in Florida State Prison, not life without parole. So the face of the
record clearly supports Defendant’s allegations that the reason given to support the upward
departure sentence was not legally sufficient, yet sentencing counsel failed to properly review
material central to Defendant’s sentencing (State’s Motion to Upward Depart, Scoresheet, PSI
and supporting case law that were available at the time of Defendant’s sentencing and that were
in conflict with the State’s given reason for upward departure). Also, failed to adequately
preserved this unlawful sentencing issue for Appellate review where the District Court would

. have reversed the life sentence erroneously imposed and would have ordered the trial court to
impose a sentence within the 1994 sentencing guidelines. :

In conclusion to the above referenced ground, supporting argument, and trial transcripts,
it is clear that the Defendant’s sentencing counsel was constitutionally deficient, that the
Defendant suffered prejudice, and that there is a reasonable probability that the outcome would
have been different absent sentencing counsel’s unprofessional errors. This deficient conduct so
undermined the proper functioning of the adversarial system and sentencing that the proceedings
cannot be relied upon as having produced a fair and just result and, therefore, requires a
resentencing within the 1994 sentencing guidelines, or in the alternative an evidentiary hearing
on this unlawful sentence imposed.

UNNOTARIZED OAT
Under penalties of perjury, I swear or affirm that I have Tead the foregoing 3.850
Motion for Postconviction Relief and that all facts contained berej

: % , _
rnesto Béhrens DC# 7325
mes Correctional Instituti
31

Thomas Drive
Bonifay, Florida 32425
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happened to vou?

"M8. FRUEEE.: I would have to say, no. I

just want to be honest.

MR, SEGAL: I appreciate that. Thank
you, Ms'. Fruehe.

MR. TERRELL: We have no guestions.

THE COURT: ' Thank you very much, Ma'am.
The Court is going to excuse you from service on

this jury and you will receive back your juroxr ID

.card and go to the jury assembly room.

MS. FRUEEBE: - Do I come back tomorrow?
THE COURT: No. You're done with us.

You go back to the jury assembly room. Thank vou

very much. Okay. The record will reflect

Mr. Behrens, all counsel are present.

MR. TERRELL: I would iike to propose an
objection on the record. It was Mr. Robbins, the
police officer, who said he knows for a fact that
90 percent of the pecople arrested are guilty of the
crimes. I'm really troubled with that. I'm

troubled because he tainted the jury in my view. I

don't know whether or not he knows that is right or

© wrong but they just heard. It was distinct, 30

percent of the people arrested are guilty. I have

a problem with that, Judge. I think that him

WILLIAMS & HAHN REPORTING
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stating that tainted the Jjury. I would move to
start with. anew tomorrow with 30 new jurors.
THE CQURT: The Court gets an

opportunity, but unfortunately the transcript can

never show the manner one says something, but I did
not take Mr. Robbins to make his comment in any

authoritative context other than off the cuff szsort

of way, so I don't believe this remaining panel was
tainted so I am respectfully denylng your reguest.
The guestion is; how ﬁany do you wish to try to get
up here tomorréw?

MR. SEGAL: I think the éame amount
because I expect that maybe these many people

obviousiy will be stricken for cause or will try to

get out of this. I would say about the same

amcunt .
MR. TERRELL: That's fine.
THE COURT: We will have 30 scheduled.
We have them at 9:30 because that's the earliest we

can get them. We'll have 30 tomoxxow at 9:1%, so

be present at 9:00 o'clock tomorrow and on the
notice make sure it reflects on there the defendant

ig on trial so he will be dressed for trial. Thank

you. See you all tomorrow morning at 95:00.

(Thereupon Court is in recess.)
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if after carefully considering and weighing all the

_evidence therefs not an abiding .conviction of guilt

and if having a conviction is one which is not
stable but one which waiver or wvacillates, then the

charges have not been proved beyond every

reasonable doubt and you must find the defendant

“not guilty because the doubt is reasonable.

Haviné just told you how Ehe law defines
reasonable doubt, is there anyone here who feels
that either they cannot follow that instruction or
feel there is too much conflict with yéur own
personal feelings? Raise your hands for me. Keep
your hands up for one éecond. Mr. Robbins?

%

MR. RCBBINS: Yes.

THE COURT: Can I hear vyour thoughts on

that, please?

MR. ROBBINS: Well, I sexved as a pollce
officer up north. My father was a cop. I also did
one year of college in police administration and
from what I've learned, 90 percent of the people
who are arrested are gullty so in my opinién, the
defense swayed me 90 percent and the district
attorney only has swayed me ten percent.

THE COURT: Again,'all we want 1s people

to be candid and forthright with us. There's no

WILLIAMS & HAHN REPORTING
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such thing as wrong féelings or wrong opinions.
You've .heard me say there's no burden of proof upon
Mr. Behrens to prove his innocence or disprove
anything. Can you appreciate the fact that the
burden rests solely on Mr. Segal to prove each and
every element of these charges charged beyond and
to the exclusion of every raasonablé doubt ?

MR. ROBBINS: Yes.

THE COURT: If Mr. Segal finishes and the
State rests their case, are you going to then
require Mr. Behrens to prove or disprove anything
in order to give him a fair trial?

MR. ROBBINS: It's not his obligation.

THE CCOURT: Exactly. Tt's not his
obligation. As a matter of fact, your personal
feelings because of your background, family and law
enforcement in your mind are you going to requiée
Mr. Behrens to prove or disprove anything?

MR. ROBBINS: That's a judgment call. I

have to wait and see. I guess, it depends how the

case works out.
THE COURT: Anybody else have anything
they want to tell me relative to the reasonable

doubt instruction I read to you? I don't see any

show of hands in that regarxd. Now, the attorneys

WILLIAMS & HAHN REPORTING
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THE COURT: Fine. .

MR. SEGAL: ~—-- as opposed to a homicide

detective?
THE COURT: That's fine.

My . Terrell, yvou had some other motions

’énd matters you wanted to address at this point?

MR. TERRELL: Yes, judge, if I could have

one guick second. Yes, judge —-
THE COURT: Again, the record will
reflect Mr. Behrens has been continuously present

throuvghout our court session today. He remains

present now.
MR. TERRELL: Judge, I just would like to
make a record. We're still objecting. We're

moving now to strike the entire ﬁanel that was

plus the new alternate, It's our position

that it wag not done properly. The voir dire

panel, the potential jurors, were not sworn at the
time they gave testimony. I xnow the court
retroactively the next day sweared them in.

It's our position that that is not proper

procedure and because it's not proper procedure,

it wasn't done right. We filed our Motion for

Expiration of Speedy Judgement. Right now, as

we're speaking, we'll be filing a Motion for
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DiscHarge with the court and supplying the state
with a copy.

We move firslt to discharge this case
forever. And if the cour£‘s in a position to
decline that, we'll move to gtrike the panel and
pick new jurors.

THE COURT: Okay. I'm going to
respectfully deny your motions to strike the panel
and deny your Mdtion for Discharge. And theAprior
rulings we've made will remain in effect.

MR. TERRELL: Okay.

THE COURT: What's next?

MR.. TERRELL: Judge, I understand there's
two people out there in the audience here are
victims on prior cases. One of them testified
here at a Williams Rule not too long ago.

THE COURT: I recall the woman on my
left.

MR. TERRELL: Right. And that'll leave
the woman on the right is from a prior trial of
Ernesto Behrens. Judge, respectfully, it's a
public place. They can c¢ome in and they can
watch. T would ask that they be cautioned to
speak ﬁo any jurors or to speak with any witnesses

in this case would be against the law and there
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have no contact at all with them period. No
contact at all with the 3jurors. That would be
highly inappropriate. |

And also, I don't know, you perhaps may
knéw who some of these witnesses in the case- are
but they're independency to trizl. You're not to

have contact with the witnesses that may testify

in the case.

And the final thing tha£ I would mention
is that -—- and, you know, and I can appreciate
that to some extent, there may be times during the
trial that it may be emotional and I understand
that but I will ask that you try as best as vou
can to —- Mr. Segal, if you'd be kind enough to go-
£o cne side or_the other. But that thrcughout the
trial, if you'll just, you know, make every effort
that you can to avoid any kind of facial
expression or any kind of outward display of
emotion. I'd appreciate that, ckay.

With that in mind, I'm happy td have you
throughout this trial. VYou're certainly welcome
to be here, like anybody else in the community.

What's next, Mr. Terrell?

MR. TERRELL: Finally, judge -—- well, not

finally but I made the objection to strike or move
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to strike the panel. You denied it. But on -
another ground to strike the panel, Jjudge. We
still object to this 30, I think it's now 33 days,
since we originally picked this Jjury. They '
weren't sworn in. They've been in the community.
We think that such a high profile case with so
much that's at stake, it's too prejudicial to the
defendant, that 33 days, and we move to strike
this panel and start anew at this time.

THE COURT: I'm going to respectfully
deny vour motion.

Anything else we haﬁe to address
pre-trial?

MS. SHELOWITZ: Judge, I have a -— 1
filed a motion in limine. I did supply a copy to
the state. Some of these are throughout the
trial. I den't knoﬁ if the court's going to
address them all at this time.

The first thing is that there was a few
names, Seru Andalon, Xeith Evans —- and Keith
Evans which we had -- one of them was an FBI agent
which we talked to the state attorney about
before. They said they were not going to call
them. I just want to see if that's still true,.if

they'll stipulate to that.
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IN THE CIRCUILT COURT ¥OR THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDE, - Cawe ¥:98-5739 CF T0A
PlaintifE, ' Judga: BOROWI'TE
ve. N éiﬁg In | en Goyr
ERNESTO BEERENG, o AugF THE CireusT coURtT
Defendant BY
/ ) ,

EREROBANDUNK ?0 THE BEORORABLE JUDGE HOROWITE

REQUEST FOR RECONSIDERATION OF DEFENDART'S
ASSERTIOR OF HIS RIGHT TO PROCEED TO TRIAL

Defendant respectfully resasserts his objection Lo the
choosing and impeneling of a jury on August %, 2000, and the
setting of the actual trial dete for September 11, 2000,
thirty~three days later. {And potentially 1atar depending con

jury availablity.)}

Defendant filed a demand for ppeedy txial on June 23, 2000,
and has at 2ll times maintained hig readiness, availability

and desire for trial,

Defaendant agrees that a trial commences for speedy trial
purposes upon the swearing of the jury panel for voir dire
axamination, and agreeg to & trial date within the spemedy trial

limit. Moore v. State, 368 s0.2d 1291 (Pla. 1979)

According to Compo v. State, 525 §0.24 505 (Fla. 2nd DCA
1888) under a circumstance such as the present where the spaedy
trial rule will heve been complied with, but there has been
an interruption in the progress of the trial, the defendant
relies on MeDermott v, State, 383 Bo.2d 712 (Fla. 3d DCA 198D)
in order to event such prejudice and loss of due process fron
occurring in the above styled cause.

Tha McDermott Rule is basmed upon the Btate's interest in
the integrity of the jury system and the assurance that an
impanaled jury will remain free of any extraneous influence,

A
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Among the factors apsensed are the:
T}length and reason for delay,

2} t'# sgsortion of his right to proceed to trial,

and 3)poseible prejudice.

1) Defendant asserts that thirty-three days is an undue and
unreasonable saparation of the jury.

"Armstrong contends that a jury separation of some fifty-
twvo days during hip triasl ghows the eximtence of circumstances
capable of prejudicing the deliberative func¢tions of the jury.
We agree and reverze...' Armstrong v. State, 426 So.24 1173 .

(1983}
In Btate v. White, 129 Vt. 220 {1971), a delay of sixty-two

days constituted & sufficient period of time so as to warrant
raversal of the defendant's judgement of convietion,

In MobDermott & fifty-five day separation of jurore resulted
in discharge.

2) Dafendant apperts that zs the gzeriocusness of the charges
decreason, Bo does the tolerable length of delay. In the inatant
case, the c¢harges filed are punishable by life, allowing little:

or no tolerarnce,

3) The state has not ghown good cause to warrant a continuation,
othar than paraonal vacation time. A8 you may remembaer, this
court agreed to allow defense counsel, ags an officer of the
oourt, to assure the presence of defsndant's ex-wife, a state

witness.

4) The Judge has not shown good cause to warrant a continuation,
other than personal vacation tinre, and general congestion of

the docket,

5) pefendant contends that it is a violation of his ,
Constitutional due process rights to progead to trial without .

interruption.

"A peparation between the selection of the jury and the
commencement of the actual trial is highly undesirable and should
be avoided wherever possible, ...Absent & bona fide emergency
or pome genuinely exigent circumstance, the court ordinarily
should procead with the criminal trial.” A, v, State, 572 50.24

969 (1890)

"A trial will normally proceed from the impaneling of the
jury on through renditjon of the verdict without undue
interruption. A continuance during the progress of the trial,
which resulte in protrscted jury separation must be based upon
a real and substantiasl need which is5 supported by a showing
of due diligence and good faith..,." Armstrong v. State, 426
80,24 1173 (Fla, 5th DCA 1983)
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6) Error would be agsigned to the refusal of the court to cause
prospective jurors to be sworn. to try the issues in accordance
with defendant's requests, contrary to demand by state which
has no valid csuse for refusal. Xannick v, Btate (1958}

In Reines v. Btate, 65 Bo.2d 558 (Pla. 1953) only 15 hours
wag necessary to prompt a2 reversal, whare the propsr admonitions

were not given, :

* The defendant asserts that such an extended lapee of time
coupled with no cause shown by the state or the Judge, alone,
would overcome the defendant's need to show that separation

of the jury prejudiced his rights.

However, courts have held that the party claiming to be

aggrieved by the undue delay in presentation of a cese to the
Jury need cnly show the existence of oircumstances capable of

prejudicing the deliberate functions of the a jury. Mcbermott
In this case the slleged crime ocvurred May 12, 1935,
.Defendant was arrested in Broward County on March 28, 1998.

7) More than five vears has passed since the occurrence of this
‘alleged incident. Defendant has already been unduly prejudiced
by the death of & key defenme witneas in July of 1999, wvhoee

whereabouts were previously unknown.

8} Additionally, the vourt has been advised that the defendant's
alibi witness wvould be unavallable after August 27, 2000,

Thie witness has alresady postponed trips on sevaral occasions

to sccomodate the previocusly set trial dates, and §id agree

ona lagt time te be evailable during the sposdy triml window,
{The speedy trial window, although having been met by the picking
of ths jury on August 9, 2000, would have ended on hugust 22,

2000,)

9) The court has mlesc been advised that the defendant's key
witnepe, a doctor, who had performed surgery on defendant on
May 8, 1995, will apparantly be unavailable all of SBeptember,
Octobar and possibly longer, ag he is returning to his native
country of Haiti, and iz also doing some other axtensive

travelling,

10) Even the state's own witness, Michelle Neumann, the former
wife of defendant, has declared availability until august 31,
2000. BShe will be in Amsterdam for an unknown period of time,

Clearly there is fact of prejudice by the undue separation
of jury, and this court has besn forewarned in ample time to
make propar errangements by elther rearranging dockets, and/or
trangferring this case o a judge that could accomodate the

speady trial window,






Thiu nenorandun having been duly discussed with ny defense
coungel, and with agreament by, them to help preserve my rights

to the fullewt extent of the law, including any further necesmary .

actions, ig respectfully submitted to the Honorable Judge
Horowltx this 3rd day of august, 2000 for his prompt attantion
and raoonsideration,:_

1550 NW 30th Ave. - -

bompanc !oach, Florida 33069
anehn; cOunselz ur. Ty Terrell
S e ek 489-2204

cos Judge Rothschiid
Dennis Siegej.' Pl
Clerk of Court
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Bring them in, please. )

THE SHERIFF: Jurors coming in, your

honor.

420

[WHEREUPON, the jury panel entered the

courtroom]

THE COURT: Good afternoon, ladies and

gentlemen.

THE JURY PANEL: Good afternoon.

THE COQURT: Appreciate your patience,

Appreciate you all gétting here as you did.

Let me just make sure that evervybody
where they're supposed to be.

Mr. Torres?

MR. MANUEL TORRES: Yes.

THE COURT: Mr . Harmon?

MR. JEFFREY HARMON: Here.

THE CQURT: Mxr. Walker?

MR. WILLIAM WALKER: Here.

THE COURT: Ms., —— Mr. Sigal-?

MR. SETH SIGAL: Yes.

THE COURT: Mr. Hartnik?

MR. JOEL HARTNICK: Yes.

THE COURT: Ms. Rivera?

"MS. DORCAS RIVERA: Here.

THE COURT: Ms. Kettle.

is
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MS. JO-ANN KETTLE: Yes.
THE COURT: And Ms. Daye.

MS. OLIVE DAYE; Here,

THE CCURT: Okavy. Evervbody is‘present.

Would you swear our panel in please,

Karen.

THE CLERX: Would vou all stand and raise
your right hand, please.

[WHEREUPON, thé jury panel was sworn]

THE CLERK: Please be .seated.

THE COURT: Qkay. Ladies and gentlemen,
you have now been selected and sworn as the jury

to try the case of the State of Florida versus

Ernesto Behrens.

This is a criminal case Mr. Behrens, as I
read to you earlier, is charged with two counts:
One, armed sexual battery and two, burglary of a
dwelling with a battery. The definition of the
elements of armed sexgal battery and burglary of a
dwelling with a battery will be explained to you
later. |

It is your solemn responsibility to

determine if the state has proved its accusations

-beyond a reasonable doubt agaiﬁst Mr. Behrens.

Your- -verdicts musgst be based solely on the evidence
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PROCEEDTINGS

THE COURT: Let the record reflect that

Mr. Behreng, Mr. Terrell, Ms. Shelowitz and

Mr. Segal are present. I'm going to send Karen to

get the jury panel.

MR. TERRELL: Can I say one thing very

fast? Yesterday when we startéed voir dire, I don't

think the jury was sworn for voir dire purposes. I

didn't know if the Court wants to get them and

swear them now.

THE COURT: I will retroactively swear
them and ask them if what they .said was true and
what they are going to say in the future is true.

MR. TERRELL: You're bringing in a new

thirty; correct?
THE COURT: Yes.
MR. TERRELL: Before we get out this

thirty, I'm renewing my dbjection. I did regearch

last night about the comment of that one gentleman

sounds like 1t's the discretion of the trial

but it
Court.

THE CQURT: Let's see how you do with
these thirty. Your motion is denied. Let's move

on. I don't know how we are with time 1if we're

okay on time. I may have them have the guestions.

WILLIAMS & HAHN REPCRTING
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everyone will follow behind so there will be no
vacant sedts. What I'm sgaying you're going to
conscolidate yourself and move in close.

Don't leave any perscnal items. I'm
geing to give you a stretch break and I want you to
be outside these doors no later than ten minutes
£il 1:00. That's about a 10 minute stretch break.
Again, be very wmindful of who you are going to be
seaéed by on both endé. Thank you much. I'11l see
you at those dooxrs at that timé. Thank you. |

{Thereupon a bréak waé had.)

THE COURT: Mr. Behrens, Mr. Segal,-

Ms.~Shelowitz, Mr. Terrell are present. Bring in

the first panel and I'm going to swear them in.

Mr. Dixon. :Mr. Boltach. Mf. Nelson.

Mr . Monﬁéi%o. ‘Mr;-Gilbert,'slide down please.
Ms. Torres. Ms. Doverspike. Mr. Travis.

Mr . Morgenstein. Ms. Burdine., There is Manuel

Torres. Right there if you take that seat.

Mr. Henderson and Ms. Jomnes. You want to raise

your right hands please to be swoxrn.

{(Thereupon the prospective
.jurors were sworn in.)
THE COURT: Fleage have a seat, Welcome

back. Thank you. for your patience. I guess, you

WILLIAMS & HAHN REPORTING







1’¢ - IN THE CIRCUIT CC  \T OF
/ THE SEVENTEENTH JUDICIAL CIRCUTT
o BROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, .CASE NO.. 98-5739CF10A
vS. JUDGE: ROTHSCHILD
ERNESTO BEHRENS,

Defendant. -

/ s
DEMAND FOR SPEEDY TRIAL "

DEFENDANT, in the above cause, through undersigned counsel, demands speedy trial in
this cause, pursuant to Florida Rule of Criminal Procedure 3.191(b).

Undersigned counsel further represents that Defendant has a bona fide desire to obtaina
trial sooner than otherwise might be provided, and that Defendant is available for trial, has
diligently investigated the case, and is prepared or will be prepared for trial within five (5) days,
as required by Florida Rule of Criminal Procedure 3.191(g).

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a copy of the foregoing was furnished to the Office of the
State Attormey, Broward County Courthouse, Ft. Lauderdale, Florida, June 23, 2000.

L7

LL ESQ.
Attorney for the Defendant
1895 W.Commercial Blvd, Ste. 135
Ft. landerdale, Florida 33309
Fla Bar No. 0077976
(954)489-2204
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IN THE CIRCb. . 'COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, * .. CASENO.98-5739CF104
vs. LHINSeY T UDGE: HOROWITZ
ERNESTO BEHRENS, .. o, . . w3000
Defendant, -~"‘p"rg"""’ T
' =

NOTICE OF EXPIRATION OF TIME FOR SPEEDY TRIAL
Defendant, through undersigned counsel, files this Notice of Expiration of T:me for Speedy
Trial, pursuant to Fla.R.Cr.P, 3.191(b) and (h), and says as follows:

1. Defendant was magistrated on March 28, 1998 and was charged with armed sexual
battery and armed burglary

2. That on June 23, 2000, Defendant filed 2 Demand for Speedy Trial with this Court. A
copy was also served on the State Attorney.

3. On August 9, 2000 a group of 30 prospective jurors were questioned by the Court
without belng sworn as required by Florida Rule of Criminal Procedure 3.300(2) and

(b).

4. On August 10, 2000, the remaining prospective jurors were then sworn in by the Court ~ ~

regarding the previotis day of conversation.

C{)erly brought to trial within 50 days of the

5. Therefore the Defendant has not been pro
is, therefore, entitied to the appropriate

filing of the Demand for Speedy Trial an
remedy as set forth in FlaR Cr.P. 3.191(p).

CERTIFICATE QF SERVICE

BT L L

IHEREBY CERTIFY that a true and correct copy of the foregoing was hand delivered to
the Office of the State Attorney, Broward County Courthouse, Fort Lauderdale, Florida on this-25%

day of August, 2000,

Tyrone ;A/f errelly Esquire
Attorney’for Defendant
Florida Bar#0077976

1895 West Commercial Boulevard
Suite 135

Ft. Lauderdale, FL 33309
Phone: (954) 489-2204/Fax: 489-0637

190






IN THE CIRCUIT COURT OF THE
) 17™ JUDICIAL CIRCUIT IN AND FOR PALM
BEACH COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff,

Case Number: 98-5739CF10A
vs. Judge: HOROWITZ
ERNESTO BEHRENS,

Defendant. N
/
MOTION FOR DISCHARGE

Defendant, in the above cause, pro se, pursuant to Fla. R.Cr.P. 3.191(})and (p)(3), moves this
Court for an Order discharging Defendant from the crime alleged in the Information in the above-

styled cause on the following grounds:
1. On August 25,2000, the Defendant filed a Notice of Expiration of Time for Speedy

Trial, as required by Fla. R.Cr.P. 3.191(a) and (h).

2. Defendant has not been brought to trial within fifteen (15) days from the date of the
filing of a Notice Expiration of Speedy Trial or within ten (10) days of the hearing on said Notice,

through no fanit of Defendant.

WHEREFORE, the Defendant respectfully requests this Court to enter an Order forever
discharging Defendant from the crime, pursuant to Fla. R.Cr.P. 3.191(p)(3).

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was furnished by hand to the Office of thé
State Attorney, 201 S.E. 6™ Street, Broward County, Florida 33301 on this 11% day of September,

e T DLE urt, .
AR, '-"-'-.:'Zgurggoum Tyrong/A. Tefrell, Esquire
CLEZALE Shimwsn "~ Attorney for the Defendant
Cn SR L1 Florida Bar #0077976

ey X 1895 West Commercial Boulevard

BY ’ o

Suite 135

Ft. Lauderdale, FL 33309
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your concern and I appreciate your raising it but
I don't think it's my job to speculate on who she
talks to or what she does with her notes. That's

her perrogative.

Let's address any motions that the
defense wishes to present.

MS. SHELOWITZ: Judge, at this time, we
move for judgement of acquittal. I want to start
by presenting some case law starting with Dodd and
Cridlen. Here's copies for the state.

THE COQURT: You know —-— and I can
appreciate every Jjudge is probably somewhat
different. It helps me if vou'll just give me a
moment to look at the case first.

MS. SHELOWITZ: Okay.

THE COURT: And then I'l1l hopefully be
better preparéd for your argument.

MS8. SHELOWITZ: I can give you the next
case that I;m going to use too.

THE COURT: Okay. That would be

heipful.

MS., SHELOWITZ: And this is BState versus
Law,

THE COQURT: Okay. Just give me a second
then. Okay. I've had a chance to review the law,
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Cridlen and Dodd. Let me hear any further
argument .

MS. SHELOWITZ: Okay. Now, Jjudge, I know
that when you first look at these cases, they're
not necessarily judgement of acquittal cases but-
I'm going to tie theﬁ into why I gave you those
cases.

To start with, the ~—~ one of the most —-
the critical piece of evidence that came into this
case was the swabs. We objected to the chain of
custody at the time and the court found that even
there was a problem with it, that really the jury
should detexrmine the weight of that evidence.

But according t¢o Dodd and Cridlen, the

state can, as a general rule, bring in people who

can testify as —— as Hinz did to what generally
happens to evidence. That can happen until the
defense shows a —— some indication of probable

tampering with the evidence but mere reasonable
possibility of tampering is sufficient to require
proof of the chain of custody.

Now, here, which has been ir-rebutted, is

that Sargeant Moore —-— and we have the
transcripts —--— says that he took two swabs, one
from one cheek and one from the other. He called
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that one specimen when he put that into evidence,
okay, because he congidered it as one even though
there were two swabs.

After that point, we have Sargeant Moore
that puts them intc a sealed envelope, you know,

puts it into the lab. From there, we are missing

-several people until we come to a point where Hinsz

opens 1t, now has a card that says Ernest Behrens
and has four swabs. She then gives those items tq
Geller.

Abcording to Dodd, in that case€, they
started out with an officer who arrested somebody
for cocaine and had a certain numher of grams,. 'He
sealed it. He brought it to the lab. He —— there
was a special agent that transpo;ted it that never
testified. When the chemist received it, he
testified that there was no tampering with the
package. Just like we sgsaw here, it was in a
perfect condition. But when he opened it, it was
a different amocunt.

And even in that casé, they showed —-
well, they had a lot of explanations for it but
that's not the standard. The standard is, the
state now has the burden of what they didn't

originally have to do. Now, they have to bring in
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those loose ends. They have to proof the chain of
custody, nol because the defense necessarily
proved that there was tampering but there was this
probabiliﬁy that obvicusly if the amounts have
changed, something happened to the evidence.

And there's two things here that shows
that something happened to the evidence. The fact
that the name is wrong has actually not been
explained by the state. They can call it a
mistake. They can call it a misspelling. They
can call it whatever they want. But they have to

bring in that person to testify as to what they

~did. The state is not presenting the evidence.

THE COQURT: Let me ask you this and if

I'm interrupting you at an inopportune time, I
apologize, but there's two issues that you raised.
One, I'm going to call the tampering issue and one
the chain of custody issue.

The tampering issue, 1if I uﬁderstand your
argument, is ~- 1is the discrepancy, if you will,
in the number ¢f swabs that people have testified
to in terms of what S8argeant Moore said, what Hingz
said, perhaps even tc an extent what Marchaese'may

have testified that she had available to her.

I think it was Hinz —— well, I'll just
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say there was testimony, I recall, about, vocu
know, whether one packet was two swabs or how that
broke down, how generically it was referred to,
that sometimes one packet with two swabs was one
swab. Sometimes, i1t was referred to as two swabs.

8o I think that factually, it's been
presented different than my reading of Dodd which
was dealing in grams of contraband. I mean, I
understand -— I think I understand your argument
but I also am trying to go on my notes and the

recollection of how that played out.

MS. SHELOWITZ: Absolutely. The problem
is, we aren't allowed to speculate on that. That
is ——

THE COURT: Go ahead.

MS. SHELOWITZ: _And I think if you read
the state's redirect during the trial -- and I'm

looking at page. 21 of the transcript that was

" transcribed by the court reporter from trial ——

the state tried to clear that up. 2And on the
property receipt, it says one swab and it's —-—
because that's —-— and it says: Quantity, one
swab. So one can argue there wés.only one swab.
But then there's the issue of: Well, mavbe

there's two in there.
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The state asked:

“"Now, on the property receipt, it
says one swab specimen; correct?

A. That's correct,

"". How many swabs are in a swab
specimen?

A, Two, one for the left and one for
the right."

Sc he clarified why he only put one on
the property receipt. But there's nowhere where
he testified I had two packages with two in each

because then the guantity on the propérty receipt

would be two. And because we have that . gquestiorn
and nobody has testified -— the person who got it
to say: When I cpened 1t, this is how maﬁy werse
in it. We can only guess and we're not permitted
to do.

THE CQURT: Well, let me ask ?ou this
question. If the person in Hinz's qffice that you
say has not been here, if that person has died --
and I used to always hate as a lawyer when any --
whenever anybody would —- would play the what if
game with me, you know, and I apologize mayvbe for

deing that. But if somebody had died, is 1t vyour

positicen that forever and a day, the case could

‘never go forward bccause that person is

unavailable to testify —-—

M5, SHELOWITZ: Judge, the reason ——
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THE CQURT: —— in terms of —-
'MS. SHELOWITZ: First of all ——
THE COURT: —~— 1in terms of going through

the flow or chain of custody?

MS. SHELOWITZ: I would say, number one,

there's been no unavailability shown in this case.

Number two, I don't think the defendant would ever

have to suffer that prejudice just because a
witness died. If yvyou have a possession of cocaine
case and an officer gets arrested, which has
happened in several cases, and he can't testify —-—
THE CCURT: Sure.
MS. SHELOWITZ: - The case i1s nolle
proc’d.

THE COURT: What about —-- tell me exactly
where you see the flaw in the chain of custody.

MS. SHELOWITZ: I believe that the flaw
happened somewhere -

THE COURT: I mean, where 1s the break?

MS. SHELOWITZ: And honestly, with the
pecople who testified, they were here so we have to
deal with them. But nobody -— we don't have the
person who put the number on it. I don't know if
she did it. I don't know if soembody purposely

went into the lab. I don't know that. There's
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been no evidence that -—--
THE COURT: Well, vyou see the way ——
MS8. SHELOWITZ: Hinz can't testify thag
it wasn't reopened because it was. In fact, the

property receipt went to a separate building than

the property itself at one point.

THE CQOURT: When that issue came with

the -- with the generating of the item number and

the writing of Ernest and the handwritten
numerical listing of name from those 3,000 swabs,
the way I viewed that at the time was that 1Ff Hing

testified —- and I think she did to my

satisfaction —- that she was otherwise familiar

with the internal workings of her office from her

11 vears there, whatever it may have been, and

that she knew that there was a person whose

mission in life was to generate that number, she

testified as to the familiarity with the
handwriting of this woman who generated the list,

I think the ~- the —-- the hearsay rule provides

that it's not only a custodian of records, which T

don't think she was, bui it's not only a custodian

of records but it's a person who a court would

find otherwise trustworthy, I think can testify

those things from which they can be admitted.
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MS. SHELOWITZ: Absolutely. And that's

the general rule that Dcdd refers to. But the

exception to the general rule is when the
probability that something has happened is shown,
then that rule doesn't apply anymore because I

don't know if the person misnumbered.
I don't know if the person wrote the

wrong name. And I don't know if the person that's

not sitting here is the one who tampered with the

evidence. And I don't know 1f ghe got up from her

desk at any point —- I can't ask her -- and

someone could have swiped the swabs. And I

shouldn't have to speculate. I should be able

to —— she should appear.
And that's the purpose of these cases.

In this cocalne case, they don't know. Maybe the

scale was calibrated wrong. But the defense had

the right to have that witness on the stand to
ask: Well, when was the last time you -— you.

calibrated -- not what protocol is but when did

vou calibrate that scale. Maybe she was out the

week before and she knew everything was off that

week. We don'f know.

But we don't have to speculate. That's

what Dodd is about. That's what Cridlen's aboutb,
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IL's about —-—- if there's that hole and there's a

discrepancy in the evidence, well then the state

doesn't have the right to use the general rule,

that people just generally testify. At that

peint, the defense has to say -- the state has to

say: Here's the people you needed to talk to so

that yvou don't have a doubt as to how the evidence

changed ite form through timé.

THE COURT: Mr. Segal.

MR. SEGAL: Judge, what Mr. ——
Ms. Shelowitz is ignoring is the. fact that, in
evidence, the property rgceipt from sargeant
Mcore, number 232 1s written on there as the item
~—~ ag the item number. That number 232 is written

on the property receipt, 1if the court wants to

see, for the swabs

THE COURT: Well, sargeant Moore —-— that

property receipt, if I recall, was generated after

he delivered it to the Crime Lab. Am I —— am I

chronologically off?
MR. SEGAL: You're off because it's

sargeant Moore's property receipt. If you look at

it, it's Sargeant Moore's property receipt. The

number 232 is written on the property receipt, not

by sargeant Moore but the number 232 is written on
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Lhe property receipt, as Ms. Hinz said, by the
intake peoplie at the labk. ‘That number followed
these swabs all the way through. You saw the

documentation bthat existed, that 232 was assigned

to Ernesto Behrens and then it followed it to the
iab.
THE COURT: When yvou say Sargeant Moore's

property receipt, is it Sargeant Mcore's property

receipt or the lab's property receipt?

MR. SEGAL: Sargeant Mocre's property

receipt.
MS. SHELOWITZ: Judge, he did not that
number. That was not Hinz's testimony. .
MR. SEGAL: The court -- the court's
was 1t his property receipt. And it

question was,

was his report receipt. State’'s Exhibit 18 is his

property receipt as both --

THE COURT: Property ~— I have 18 as a

property receipt from the Crime Lab.

MR. SEGAL: No. It's a property receipt

to the Crime Lab.
THE COURT: Okay.

MR. SEGAL: And the number 232 is affixed

to that. The testimony in the dccumentation,

including State's Exhibit 79, shows that 232
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followed those swabs through the lab. It came out

as 232. That's what was done by Ms. Hinz at

the —-- at the lab before she turned it over to

sargeant —-- Detective Geller. DNumber 232 staved

with it all the way through.

There is no problem of tampering in this,

Ms. Hinz testified to the fact that the police

officers routinely mischaracterize how many swabs

or specimen, whatever, and they do that. That's

all -— that's all this is, is a

mischaracterization, as she testified to, as

Ms. Marchaese tried to testify to but that didn't

come out for the jury. That's all it is, vour

honor. ~There's no problem with tampering here.

If the court looks at the case law —-

well, first of all, the cases, as Ms. Shelowitsz

cited, about the chain of custody, eéven if there

was a problem which clearly Lhere is not, but if

there was a problem, that's not a basis for a

motion for a judgement of acguittal. These cases

are not judgement of agquittal cases.
The rules for judgement of acquittal is

whether the évidence can susiain the verdict. The

evidence is in. The court —— all that's been in.

The swabs are in evidence. It's there. To try
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and go back now and undo and say, let's ignore'the
evidence that's been admitted —-—

THE COURT; Was there any suppression,
motion Lo suppress this physical evidence
previously filed in this case?

MR. SEGAL: No.

MS. SHELOWITZ: No. But there doesn't

have to be, judge.

THE COURT: I understand. I'm Jjust
wondering.

MS. SHELOWITZ: And, judge, if we have
to, let's read the transcri@t because I am a
hudnred percent positive and the court has —- has
already through their own renditicn said, the
number 232 was the computer;geﬁerated numbexr at
the lab, not by sargeant Moore. He never
testified to that. That is the computer-generated
That is the number that follows.
And the number they're claiming is
consistent but they have not spoken tc the number
of swabs. They are speculating that that's what

They are guessing that that's what

happened.

sargeant Moore did. But that is not what Sargeant
Moore testified to. He was very clear on the
number.
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The state crossed him on re-direct

themselves. They tried to rehabilitate their own

witness and that was the answer they stuck with.

They never said: Well, is it possible you made a

mistake on the number? He asked about the

property receipt that says one specimen. And, in
fact, he said: Well, when we say one specimen,

it's beqause there's one but there's two in it.

sargeant Moore wasn't -—- he's not a
dummy. He's done this 400 something times. He
knows how many —— how many Q tips. He sat there

claiming that while Ernesto came, he didn't go to

his car. He didn't do anything. He knows the

number. This isn't an officer who's guessing.

The state has not —-— and they can argue to their

heart's content. The bottom line is, nobody but
those missging people can expiain:

And as far as these not being judgement
of acquittal cases, that is their evidence. So if

we go to the next step and talk about a prima

facie case, if that's the best they have, which

shouldn't even have been admitted in the first
place, then there is no prima facie case.
And that was going to be my second

argument but I think first, we need to address the
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fact that this evidence came in to begin with.

THE COURT: Let me hear the rest of your
argument,

MS. SHELOWITZ: The second part of my
argument goes into the Law case in that the only
thing that the state h&s given us 1is
circumstantial evidence‘because even 1f you allow
those swabs into evidence, everything is
circumstantial at this point as to whether it's

happened. There has been no direct proof.

Nobody can say he did it. Nobocdy
there's ~— there's nobody that -~ he couldn't
rebutt every reasonable hypothesis of innocence,

which is what this case gays.* This case is not

made.

You know, T'm not trying to sit here and

tell the state that they have to'prove that we're

" wrong on everything but they do have to preseht

their side of the story that somewhat rebutts
ours, which is what this case is about. They have
to show scomething that 18 inconsistent with the
defendant's theory of events,

Now, we haven't even put on our case vet.
But the state has not shown any evidence

inconsistent with our assertion that there are a
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different number of swabs, that the name Ernest
Behrens is wrong. The attempt by the state to
éure that was an officer, a captain, from Miami
who worked on this case five years ago who
supposedly eight months ago tcok a look at the
list.

That is not even close to rebutting the

fact -— he had no personal knowledge. If he had

come in here and said: ©No. I know what happened

in this case and what happened was this. That
might have been an attempt at rebutting. But
there was absolutely no attempt at rebutting the
theory of innocence.

THE COURT: Let me ask you this. Is it
your position that the only evidence in this case
is circumsténtial?

MS. SHELOWITZ: Yes, aAnd therefore, the
motion for a judgement of acquittal should be
granted in a circumstantial eaée where the state
fails to present evidence from which a jury can
conclude every reasonable hypothesis of that
gﬁilt. If they don't offer evidence inconsistent
with our hypothesis, which has only been even
shown through cross. We haven't even put a

defense on. And this is looking in the light most



o

11

13
14
15
16

17

21

22

23

3%}
{n

1078

favorable to the state, then judgement of
acqguittal must be granted.

In addition to thalt, there nas been no
scientific evidence whatsoever of any type of
in this case. The only thing we have

_ testimony which she was

at a minimum impeached during that

pernetration

is from

three times
triail, trying to change her Leslimony.

They have not put & -—- there's no
evidence that there was any semen in her mouth,
any type of physical trauma. The sexual -~ the

persen from the Sexual Assault Treatment Center

could give no testimony whalsoever thatbt presented

any type of evidence that penetration had occurred

in this case.

THE COURT: Mr. Segal.

MR. SEGAL: The logic of Ms. Shelowitz's
last argument is the logic that applies all the
way through this. The logic that there's no
evidence of oral sex, therefore, there's no proof
of it.

.Well, I think anybody, using their nornmal

mind -~- and Ms. Swaby testified to it -~ virtually

never 15 there physical evidence o0f oral sex.

There's no type of Learing, ripping or anything of
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Ehat nature thal occurs during oral sex. It's a

penis going into a moubth which normally doesn't

disturb or destroy your mouth in any kind of

fashion.
Secondly, Ms. - testified there no

ejaculation in her mouth. No¢ semen is expechted Lo

be found in somebody’s mouth if there's no

ejaculation. She clearly testified that the

penetration occurred, That's all that's

necessary.

Given the light that —-— in the most —-
given the evidence in the 1light most favorable to

the state, which I can give the court case law on

all of that, you should deny the motion for

judgement of acguittal. In all logical inferences

therefrom, in the light most favorable to the

state, penetration occurred that she testified to.

Going back to the circumstantial evidence

arguments, if the court reads Law on page 189,

left column in the middle, which says: "The state
is not required to rebubtt conclusively every

possiblie variation of events which could be

inferred from the evidence but only to introduce

competent evidence which is inconsistent with the

defendanl's btheory of evenls."
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Addressing the chain cf custody issue,

which shouldn't be addressed on a molion for
judgement of acquittal but assuming the court's
going to do that because the swabs are already in

evidence, the state has presented a theory of

events rebutting there that somebody swiped swabs,

somebody altered swabs. There's an Ernest Behrens

that gave the swabs that are used here.
Detective Butchko testified that there

was no Ernesit Behrens that gave swabs: That takes

care of that argument.

The number 232 stayed with the these

swabs all the way through from the intake into the
Miami Dade Police Department to when Ms. Hing

released them to Detective Geller. That takes
care of that theory, rebutts that theory. It

doesn't have fto, you know —-— it just has toc rebutt

it. And that is rébutting.

Even if we're supposed to —-- need to do
that, which I contend we don't. Bult if the court
thinks we must, it is rebutting. Again, it

doesn't have to be rebutting conclusively every

possible variation of events going -- to introduce

competent evidence which_is inconsistent with the

defendant's theory of events. It does not need to
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was their evidence but we also rebutted our own
evidence. Well, then there is no coﬁpetenf
evidence to rely oan.

And I think that whethef we bring up

the —- we've been objecting to these swabs coming

in from the beginning of this trial. The bottom

line ig, if 1%t was wrongly brought in, whether I'm

saving —— call it a judgement of agquittal. I can
call it whatever I want. If it was wrongly
entered, it's reverseable error. And that's

uncontroverted by the case law
MR. SEGAL: Judge, there's one other
principle the c¢ourt should apply, especially for a

judgement of acguittal. I ¢an give the court this

case from the Florida Supreme Court, Marvin versus
State. It says: ''When Barr moved for judgement
of acqui£tal, he admitted the facts in evidence in
every conclusion favourable to the state and the
jury might fairly and reasonably dinfer from the
evidence."

Given this situaticn, it is clear that if
you view everything in the light most favorable to
the state, those swabs that Sargeant Moore took
in, which the number 232 was assigned to, swabs

with 232, assigned to them, left and were tested
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by Ms. Marchaese. And there's no Ernest Behrens

involved in this.

THE COQURT: Anything else, Ms. Shelowitsz,

Mr. Segal?
MR. SEGAL: No.

MS. SHELOWITZ: We have nothing further.

THE COURT: 0Okay. I've had an

opportunity to listen to your respective arguments

and review the case law that each of you have

presented to the court. Recognizing the standard

of review at this time, I'm going to respectfully
deny the defense motion. ‘

Is the defense ready to proceed?

MR. TERRELL: Judge, have we got the jury
yvet? ‘

THE COURT: I'm sorry?

MR. TERRELL: Have we —— i3 the Jjury

cutside?

THE COURT: No. ZXaren's going to go down
now and get them.
MR. TERRELL: Okay. Great. One thing --

THE COURT: In fact, why don't you do

that now, Karen,

MR. TERRELL: The first witness that

we're going to call —-- I don't know if they're

L
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MR. SEGAL: Judge, just give me one

second because they -~ this is a whole different

situation.

MS. SHELOWITZ: We always batch him off

guard.

THE COURT: It happens.

MR. SEGAL: No, your honor.

THE CQOURT: Okay. At this fime then,
what I'éd like to do is, I'd like you to take the
remaining time this morning -- actually, let me
address any additional motions the defense wishes
to present at this time.

MS. SHELOWITZ: Judge, we'd like tb renew
At this

our motion for Jjudgement of aguittal.
time, the standard is different, that reasonable
minds could differ.

In addition, I would adopt &all of my
argument from the beginning from my first initial
motion and apply it to the new standard now.

In addition, I would say that this alibi
is uncontroverted. It was —-- although there may
have been some type of impeachment on or attempt
at impeéchment on whether she ate in or out or not

and the type of pain he was in, there has been no

evidence to controvert the fact that she says
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that's where he is. She can identify him. She's

the only person whe has personal knowledge as to

where Ernesto Behrens was at the time this crime

was discussed.
Everything else, as we discussed, was

circumstantial. You know, in addition to the

problems with the chain of c¢ustody and nobody can
personally testify that they ever took & swab from

Ernesto Behrens. This witness personally knows

where he was and that's uncontroverted. .
In addition, to what our conversation

before as far as oral penetration, now there's yvet

another witness that is unrebutted that
Mr. Behrens does not normally engage in that type
of sexual behavior because of the fact of the

discomfort and his issue of being not circumsized.

Therefore —-— and, you know, my arguments

go to both Counts 1 and Count 2 as to completing

the elements of proving Mr. Behrens is guilty of

those two crimes.
THE COURT: Okay. I thank vyou.
I've had an opportunity to listen to the

argument to evaluate it. BAnd again, the court

recognizes a different standard of review and I'm

still familiar with the case law you've previously
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presented. I am going to respectfully deny your
motion at this time.

I would like to suggest that vou take
collectively the benefit of this time among
yourselves to review proposed jury instructions

and verdict forms, in particular, lesser

includeds. Let's just take a minute and look at

this.
MR, SEGAL: Judge, the issue of lesser

includeds. There's a statute of limitation. You

have to have a colloguay with the defendant if he

wants to go for lessers. He's got to

affirmatively waive them. There's a colloguay

that the Florida Supreme Ccurt set forth in a
case —— I could get ahold of it but I don't have
it with me, so ——

THE COURT: You mean, if he wants to
wailve them?

MR. SEGAL: Essentially; yeah. He has to
waive the Statute of Limitations -- the ‘Statute of
Limitations that applies to this for any lessérs.
So again, there's a colloguay that's required.

THE COURT: Well, let me ~- bhefore we get

there, has the defense made any decision on the

issue of lessers? So what you're saying is,
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Mr. Segal, that the Statute of Limitations would
normally preclude any lessers?

MR. SEGAL: Yes, your honor.

MR, TERRELL:: Judge, at this time, the
defense would request no lesser included offences.

THE COURT: Okay. So theyv're not
reguesting any waiver Of any Statute of
Limitation.

MR. TERRELL: Correct.

THE COURT: Does the defense agree with
Mr. Segal's presentment to the court that the
Statute of Limitationé would otherwise bar any
lessers?

MS. SHELOWITZ: I haven't -—- to be
honest, I haven't seen any case law that says that
1if the lessers were given .and the jury found
gullty of that, that that guilty verdict would be
void because of the Statute of Limitations. I
don't know if that exists.

MR. SEGAL: It does, judge. T can
provide it, 1f Ms. Shelowitz wants to see it.

MS. SHELOWITZ: I just ask that we are
provided it.

THE COURT: Okay. So perhaps during the

lunch break, vou can pull that case, if that's --
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1if that's the circumstance, show it to
Ms., Shelowitz afterwards and we'll readdress that
issue,

But right now, I gather it's Mr. Behrens'
intention not to have any lessers?

MS. SHELOWITZ: Correct.

THE COURT: . And, of course, the state's
position is they're —— ihey're.gone by the Statute
éf Limitatiéns anyway . So we have just —--— the
verdict forms then would be pretty
straightforward: Two verdict forms, Count 1 and
Count 2, guilty ag,charged in the informaticn and
not guilty.

Just wvery briefly and let's -- let’'s just
go through the_Weét Book because now I think we're
going to be somewhat streamlined. I'm starting on
page 1337.

Again, the record will show Mr, Behrens
remains present, has been continuously present.

I anticipate I'll read 1.02, 2.01, 2.02,

MS. SHELOWITZ: Judge, I'm sorry. I
didn't get to the page.

THE COURT: I apologize. 1337.

M5. SHELOWITZ: In which book?

MR. SEGAL: West Book.
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commitiing the burglary, he committed a batiery

upon [iliiene B $©c the clement -- one of Lhe

elements or one of Lthe things thal need to be done

here is that a battery is commitbted during the

course of it
THE COURT: Okay. I understand what

Mr. Segal's savying. After 1 read structure, I

would then suggest that I read: An act is

cormitted in the course of committing -~

MS. SHELOWITZ: Judge, he doesn't have ~-—

has has to prove a battery occurred. He has to

prove a sexual battery occurred. The definilion

of battery is irrelevant. He's charging —--

THE COURT: Well, Count 2 is that he
intended to commiit a sexual battery but, in fact,
committed a battery.

MR, SEGAL: But all Count 2 charges is

the unlawful entry with an intent. That's the

intent to commit sexual battery. And then in the

course thereof, committed battery. So Countl 2,

there's no need to prove a sexual baltery.
MR. TERRELL: But the only battery

That's what he's

L.

committed was a sexual battery,

charged with.

MR. SEGAL: Well, actualy, any time he
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BURGLARY .
Burglary F(S. $10.02 [Amended]

Befare you can find the defendant guilty of Buralary, the State must prov'e the following
three elements beyond a reasonable doubt:

1. (Defendant) [entered) [remained in] a [structure} [conveyance] owned by or in the

possession of (person alleged).
2. (Defendant} did not havé the permission or consent of (person alleged), or anyore
authorized to act for him, to [enter] [remain in] the [structure] fconveyance] at the

time.
3. At the time of [entering] [remaining in] the [struciure] [conveyance) {deferdant).
had a fully-formed, conscious intent to commit the offense of (crime alleged) in that

fstructure} [conveyance],
Define the offense that was the object of the burglary.

A p;erson may be gu'ilty of this offense {if he or she originally entered the premises at 2 time
when they were open to the public, but remained there after he or she knew that the premises

were closed to the public]

(or]
[if he or she entered into or remained in areas of the premises which he or she kew or should
have kmown were not open to the public].

if he or she had the intent to commit the crime described in the charge.

Comment: The committee believes that the additional languagé is necessary in certain factual
situations. See Dakes v. State, 545 S0.2d 939 (Flz 3d DCA 1989). TFurther, we recommend
bracketing the two phrases with a notc that only the applicable language be given. .

Proof of the entering of a {structure] {conveyznce) stealthily and without the consent of
the owner or occupant may justify a finding that the entering was with the intent to commit a
crime if, from all the surrounding facts and circumstances, you are convineed beyond a

reasonable doubt that the intent existed.

The entry necessary need not be the whole body of the defendant, It is sufficient if the
defendant extends any part of the body far enough into the [structire] [conveyance] to commait

{crime alleged).

The intent with which an act is done is an operation of the mind and, therefore, is not
always capable of direct and positive proof. It mey be established by circumstantial evidence

like any other fact in a case.

Even though an unlawful [entering] {remaining in] a {siructure] [conveyance} s proved, if
the evidence does not establish that it was dane with the intent to commit {crime alleged ), the

defendant must be found not guilty.

Proof of unexplained possession by an accused of property recently stolen by means of a
burglary may justify a conviction of burglary with intent to steal that property if the circum-
stances of the burglary and of the possession of the stofen property, when considered in the light
of ali evidenee in the case, convince you beyond a reasonable doubt that the defendant

committed the burglary, :
“Structure” means any building of any kind, either temparary or permanent, that has a

toof aver it, and the enclosed space of ground and outbuildings immediately surounding that
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structure,

“Conveyance” means any motor vehicle, ship, vessel, railroad car, trailer, aircyafi or
sieeping car; and to enter a conveyance includes taking apart any portion of the conveyance.
The punishment provided by law for the crime of burglary is greater if the burglary was
comimitted under certain aggravating circumstances, Therefore, if you find the defendant guilty
of burglary, you must then consider whether the State has further proved those circumstances.

if you find that in the course of committing the burgiary the defendant made an assault
upon any person, you should find him guilty of burplary during which an assault has been
committed. An assault is an intentional and unlawful threat either by word or act to do violence
to another at a time when the defendant appeared to have the ability to carry out the threat and
his act created a well-founded fear in the other person that the violence was about to take place.

If you find that in the course of committing the burglary the defendant was armed or
armed himself within the structure with explosives or 2 dangerous weapon, you should find him

guilty of burglary while armed,
If you find that while the defendant made no assault and was unarmed, the structure

entered was a dwelling, you should find him guilty of burglary of a dwelling.

If you find that while the defendant made no asseult and was unarmed, there was a
human being in the [structure] [conveyance] at the time he [entered] [remained in] the
[steture] [conveyance], you should find him guilty of burglary of a [structure] [conveyance] with

a human being in the [structure] {conveyance].
f you find that the defendant committed the burglary without any aggravating circum-

stances, you should find him guilty only of burglary.

An act is committed “in the course of committing” if it occuss in the attempt te commit,

the offense or in flight after the atternpt or commission.
“Explasive” means any chemical compound or mixture that has the property of yielding

readily tc combustion or oxidation upon application of heat, flame, or shock, including but not
lirnited to dynamite, nitroglycerin, trinitrotoluene or ammonium nitrate when combined with

other ingredients to form an explosive mixture, blasting caps, and détonators.
If necessary, see exceptions set out in F.8. 70101 and Chapter 552,

A “dangerous weapon” is any weapon that, taking into account the manner in whick it is
used, is likely to produce death or great bodily harm.

“Dwelling” means a bujlding [or conveyanee] of any kind, inciuding any attached porch, whether
such building [or conveyance] is temporary or permanent, mobile or immobile, which has a roof
over it and is designed to be occupied by people lodging therein at night, together with the
enclosed space of ground and outbuildings immediately surrounding it,

Therefore, if you find the defendant guilty of burglary, it witl be necessary for you to state
in your verdict whether the defendant (insert aggravating circumstances charged).

Possession of Burglary Tools F.S. 810.0¢

Before you can find the defendant guilty of Possession of Burglary Tools, the State must
prove the following four elements beyond a reasanable doubt:

(Defendant) had in [his] (her] possession a [tool] [machine} [implement].

(Defendant) intended to commit a burglary or trespass.
{Defendant) did some overt act toward the commission of a burglary or trespass.

S

(Dctendant) ‘intended to use the tool in the commission of a burglary or trespass.

IR, S e
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other supporting evidence, evidence which doesn't

lie. People can fabricate. ©People can say Lhings
when tLhere's no support for it.
But the DNA evidence again which doesn't

lie, is not mistaken, and the other evidence

supporting it has shown clearly beyond ‘a
reasonable doubt that that defendant is guilty as

§ |'s house, terrorizing

sin of breaking into Ms.
her, sexually assaulting her, in the dead of

night, when she's home alone, with a knife. He is

guilty as charged.

Thank you very much.

THE COURT: Thank you, Mr. Segal.

Members of the jury, thank vou for the
attention which vou've given during tbis trial.
Please now pay attention to the instructions on
the law that I'm about to give you.

Ernesto Behrens, the defendani in this

case, has been accused of the crimes of sexual

battery while armed and burglary of a dwelling
with a battery. As I did earlier in this case,
let me read to you again from the information
filed in this case.

It reads: The State of Florida versus

Ernesto Behrens. In the name and by the authority
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of the State of Florida, Michael J. Satwz, State
Attorney, of the 17th Judicial Circuit of Florida,
as proseculbing abltorney for the State of Florida,
in the County of Broward, by and through his
Undersigned Assistant State Attorney, charges that

Ernesto Behrens on the 12th of May, 19895, in the

county and state aforesaid, did commit sexual
B = person 12 years of age

or c¢lder, without her consent, by causing his

battery upon

sexual organ to penetrabte or unite with the mouth

and/or tongue of and in the process

therecf, Ernesto Behrens used or threatened to use
a deadly weapon, to wii a knife or other sharp
obiect, contrary to Florida Statute 79%.0.
And Count 2 reads: Michael J. Satz,

State Attorney of the 17th Judicial Circuibt of
Florida, as prosecuting attorney for the State of
Florida, in the County of Broward, by and through
his undersigned Assistant State Attorney, charges
that Ernesto Behrens on the 12th day of May, 1995,
in the county and state aféresaid, did unlawfully

enter or remain in a structure, teo wit a dwellirng

or the cartilage thereof, located at -

with the intent to commit

property of
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the offense of sexual battery therein and in the
course thereof, did commit a battery upon [HEEEE
BB v actually and intenticonally touching or

striking [ENEEE BiE ocoinst the will of [N
BB contrary to Florida Statute 810.02(2).

Before you can £ind the defendant guilty

of sexual batterv upon a person 12 years of age or

older with the use of a deadly weapon, the state

must prove the following four elements beyond a

reasonable doubt: One, that [(ikens B w2 12

vears of age or older. Two, Ernesto Behrens

committed an acit upon in which the

sexual orygan of Ernesto Behrens penetrated or had

Three,

union with the mouth of
rnesto Behrensg in the procesg used or threatened

to use a deadly weapon. And four, the act was

Consent means intelligent knowing and

done without the consent of

voluntary consent and does noit include cohersed

submission. Union means contact, A weapon is a

deadly weapon if it is used or threatened to be
used in a way likely to produce death or great
bodily harm.

Before you can find the defendant guilty

of burglary with a battery, the state must prove
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the following three elements beyond a reasonable

doubt : 'One, that Ernesto Behrens entered and/or

remained in a structure owned by or in the

possession of _ - Twe, that Ernesto

Behrens did not have the permission or consent of

- - or anyone authorized to act for her to

enter and/or remain in the structure at the time.

And three, at the time of entering and/or

remaining in the structure, Ernesto Behrens had a

fully formed conscious intent to commit the

cffense of séxual batlery in that sitructure and in

the course thereof commitied a battery upon
o

A battery is defined as the intentional
touching or str¥iking of another person against
their will. Proof of the entering of é structure
stealthfully and without the consent of the owner
or or occupant may Jjustify a finding that the
entering was with the intent te commit a crime if
from all the surrounding facts and circumstances,
vyou are convinced beyond a reasonable doubt that
the intent sxisted.

The entry need not be the whole body of

the defendant. It is sufficient if the defendant

extends any part of the body far enocugh into the
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structure to commit the crime of sexual battery.
The intent with which an act is done is

an operation of the mind and therefore is not

always capable of direct and positive procof. It

may be esfablished by circumstantial evidence like

any other fact in the case.
Even though when unlawful entering and/or
remaining into a structure is proved, if the

evidence does not establish that it wag done with

the intent to commit the crime of sexual battery,
Dzv.
the evidence must be found not guilty.
Structure means any building of ény kind,

either temporary or permanent, that has a roof

over it and the enclosed space of ground and

ocutbuildings immediately surrcunding that

structure.

An issue in this case is whether the
defendant was present when the crime allegedly was

committed. If you have a reasonable doubt that

the defendant was present at the scene of the

alleged crime, it is your duty to find the

defendant not guilty.

The defendant has entered a plea of not

guilty. This means you must presume or believe

the defendant is innocent. The presumption stays
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or not guilty, must be unanimous. The verdicts

must be the verdicts of each Jjuror, as well as the

Jjury as a whole.

. In closing, let me remind vou that it is
important that you follow the laws spelled out in
these instructions in deciding your verdicts.
There are no other laws that apply to this case.
Even 1f you do not like the laws that must be
applied, you must use them. For two centuries, we

have agreed to a constitution and to live by the

law. No one of us has the right to violate rules

we all share.

Counsel, can I see you briefly please?
[WHEREUPON, the folleowing sidehar

discussion was commenced)

THE COURT: Do either of you have any
objection to the instructions as read?

MR, TERRELL: No.

MS. SHELOWITZ: No.

MR. SEGAL: No,

THE COURT: Okay. Thank you.

[WHEREUPON, the sidebar discussion was
concluded]

THE COURT: All right. Ladies and

gentlemen, gather together your personal items.
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, STATE OF FLORIDA

AMENDED
STATE OF FLORIDA HiEORMATION FOR
Y&, ' -
ERNESTO BEHRENS I. - SEXUAL BATTERY-ARMED
- : N Ii. - BURGLARY OF A DWELLING

WITH A BATITERY

IN THENAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA:

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as
Prosecuting Attorney for the State of Florida in the County of Broward, by and through the
undersigned Assistant State Attorney, charges that ERNESTO BEHRENS

on the thh day of May, AD. 1995, in the County and State aforesaid, did commit Sexual Battery

i 8 person twelve (12) years of age or older, without her cons&nt by causmg
his sexu&l organ to peneirate or unite with the mouth and/or tongue of [EEREEEEERE and in the
process thereof ERNESTO BEHRENS used or threatened to use a deadiy weapon to-wit; a knife
or other sharp object, contrary to F.8. 794,011(3).

COUNT Ii

LESE YRS )

MICHAEL J. SATZ, State Atiorney of the Seventeenth Judicial Circuit' of Florida, as
Prosecuting Attorney for the State of Floride in the County of Broward, by and through the
undersigned Assistant State Attorney, charges that ERNESTO BEHRENS

on the 12th day of May, AD. 1995, in the County and State aforesaid, did unlawfully, enter or
remain in & structure, to-wit: a dwelling, or the curtdagc thereof, located at 750 N.W. 91%
Terrace, Plantation, Florida, property of [k ith the intent to commit the oﬂ"ense of
Sexual Battery therein, and in the course thereof ¢d commn & Battery upon NS [
actually and intentionally touching or striking [EESSEEREEEEE 1oninst the will of [EEEHEEREE
contrary to F.5. §10.02(2)

bk
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STAFE OF FLORIDA vs RNESTO BEHRENS
INFORMATION, Page 2

COUNTY OF BROWARD
STATE OF FLORIDA

Personally appeared before me DENNIS SIEGEL, duly appointed as an Assistdnt
State Attorney of the 17th Judicial Circuit of Florida by MICHAEL J. SATZ, State Attorney of
said Circuit and Prosecuting Aitorney for the State of Florida in the County .of Broward, who
being first duly sworn, certifies and says that testimony has been received under wath from the
material witness or witnesses for the offense(s), and the allegations as set forth in the foregoing
Information would constitute the offense(s) charged, and that this prosecution is instituted in

good faith.

Assixiant Stste Afiomey, 17th hﬁb‘xl Cirouit of Florida

[
SWORN TO AND SUBSCRIBED before me this '15 day of J LA LAD. 19_??
ROBERT E. LOCKWOOD

Clerk of the Circuit Court, 17th Judicial Circuit,
Broward County, Florida

o s QO

Deputy Clerk

To the within Information, Defendant pleaded 170 7/ 4’ 4 /9’/ (/ g/ 3 7 S'/

L CUSTT I

ROBERT E. LOCKWOOD

Cletk of the Cirouit Court, 17th Judicial Circuit,
Broward County, Florida

By %//r/(;v//
0

Deputy 4

DS:emb 06-1505 ds
Fited T Cier Lo:rt

ROBERT E. oClAW L

('l .-I

ON | LQ\ | @\Ciq

BYX/\
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

o
‘i%
¥

CASE NO; 98-5739 CF10 (A)

JUDGE: Alfred J. Horowitz
STATE OF FLORIDA,
Plaintiff,
Vs, | ; VERDICT
ERNESTO BEHRENS,
Defendant.

COUNT I

WE, THE JURY, find as follows &s to the Defendant in this case: (Check only one)

/ A. The Defendant is Guilty of Sexual Battery-Armed, as charged in the
Information.

B.  The Defendant is Not Guilty.

SO SAY WE ALL, this /¢ day of September, A.D. 2000, at Fort Lauderdale,

Broward County, Florida.

Filed. in Open Court, OQ @
9’7-644’- '

Citrid OF TH SUIT COURT .
o /[ / L?M FOREPERSON

9
’7//9' JU:C/

Ny
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IN THE CIRCUIT COURT ~ [HE SEVENTEENTHE Q
o

S&Q g

Y

g

JUDICIAL CIRCUIT
BROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, CASENO..  98-5739CF10A
vs. ' JUDGE: HOROWITZ
ERNESTO BEHRENS, %
_( ’:'/2 N
Defendant. < "’%\o Q
iy <
B, S
/ ‘9"’/’@{‘6?( " ~
K,
Yo T
MOTION FOR NEW TRIAL L D

<,
The Defendant, in the above cause, through undersigned counsel, pursuant to F.R.Cr.F3.580
through 3.610, moves this Honorable Court to order a new trial, or for such other and further relief as

is proper, on the following grounds:

1. The Defendant was tried in this cause beginning on August 9, 2000 and concluding
on September 14, 2000, before-the Honorable Judge Horowitz.

2. The verdict in this case was contrary to law and the weight of the evidence.
3. 'The State failed to bring forth competent and unrebutted evidence of Defendant’s guilt.
4. State failed to provide any evidence or rebut the testimony of the defense’s alibi witness.

5. The Court erred in the decision of matters of law during the course of the trial.

FRANEAIMLLL .

6. The Court erroneously admitted evidence presented by the State, specifically, oral swabs,
without proof of chain of custody, despite the probable tampering asserted by the

defense.

7. The Court erroneously admitted a hand written list of names produced by the State, for
the first time during the trial, thus, prejudicing the defense and violating discovery rules.

8. The Court failed to strike the potential jurors, after defense’s objection to an overly
prejudicial statement by a juror who was subsequently struck for cause.

9. The Defendant was prejudiced by the way in which the trial was commenced.
10. The Court failed to properly swear to venire panel before voir dire commenced.

11, The Court erroneously permitted the trial for the Defendant to be delayed. The jury in
this case was picked on August 10, 2000. The chosen panel, which was not sworn, was
then fold to return on September 11, 2000 for opening statements, This delay severely

prejudiced the Defendant’s case.

12, Defendant did not receive a fair trial, as the defense has received information, which may
amount to jury tampering, i, . S Lo ' v

\ i
< o + o om.
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13. Personal attacks by State Attorney during closing argumernts were highly prejudicial, thus
denying defendant a fair trial,

14. Other grounds to be argued ORE TENUS,

WHEREFORE, the Defendant respectfully requests this Honorable Court grant this Motion
for New Trial.

CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that a true and correct copy of the foregoing was delivered via inter-
office mail to the Office of the State Attorney, Dennis Seigel, Esq., Broward County Courthouse,
Fort Lauderdale, Florida on: September 21, 2000

Andred SlTéTGTwitz, Esq.

Bar No. 0092622

Shelowitz & Shelowitz, P.A.

1895 West Commercial Blvd, Ste. 135
Ft. Lauderdale, FL 33309

(954) 485-2204

wporofriied
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO: 98-5739 CR10 (A)
JTUDGE: Alfred J. Horowitz
STATE OF FLORIDA,
Plaintiff
vs. : : VERDICT
ERNESTQ BEHRENS,
Defendant.
COUNT IT

WE, THE JURY, find as follows as to the Defendant in this case: (Check only one)
e A, The Defendant is Guilty of Burglary of a Dwelling with a Battery, as
charged in the Information,

B.  The Defendant is Not Guilty.

SO SAY WE ALL, this /9 day of September, AD. 2000, at Fort Lauderdale,

FOREPERSON

Broward County, Florida.

]
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THE COURT: I'm not going to read the

heading. I'm just trying to reference it so they

get to the right page.
MR, SEGAL: Or physical force in there,

R
too.

THE COURT: Right. Il obvigusly with the
use of a deadly weapon. I would not be reading
the words physical force. I'm in the introductory
Then we're looking at the elements.
BB c the listed victim, was 12

Then let me look at two.

paragraph.

We've got
years of age or older.

It would be subparagraph A: Ernesto --

Ernesto Behrens commiited an act upon
in which the sexual organ of Ernesto Behrens
penetrated or had union with the mouth of _
[0

Is defense with me on that?

MS. SHELOWITZ: Yes.

THE COURT: Okay. Then element three:
Ernesto Behrensg, in the procéss, used or
threatened to use a deadly wecapon.

Element four is, you know, just as it's
written. 1TI'l11 read the consent.

MR. TERRELL: Judge, éxcuse me. At this

time, the defense is going to make a motion to

.....

nnnnnn
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exclude that a deadly weapon was used. There was
no testimony of which object was usesd. We can't
characterize what it is because she didn't know

what it was. She didn't see it. All she szid is,
she felt a metal on her stomach and it had a sharp
point to it. It doesn't mean it's a knife. If

you characterize it as a knife, that would be a

mischaracterization of the evidence. Therefore,

because there was no evidence, we ask that that
part be excluded from the jury instruction.

THE COURT: Well, T think that -— I think
the testimony is sufficient to leave that question
to the jury as to whether or not that's a deadly
weapon. I'm going to respectfully deny your
motion.

I don't tﬁink I need to reéd the next
sentence about the victim's mental incapacity or
defect. I don't believe that'!s applicable. I
don't believe I need to read mentally
incapacitated or mentally defective.

I will read union means contact. I'l1l1l
read a weapon is a deadly weapon if it is used or
threatened to be used in any way like to produce
death or great bodily harm.

MR. TERRELL: Judge, in using that
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was eliminated. He had nothing to do with that.
You know, it was made real clear. They sSaid he
had nothing to do with that.

THE COURT: I think the fact —— I think
the fact that he -~ that there was =& sampie taken
from him, you know, suggesting him as a suspect
and these were some high profile murders down
there for awhile, I think suggesting that he was
even a suspect in these murders is —- would be
highly prejudice as to whether or not he committed
this sexual battery.

So I think the issue is —— I can
utnderstand the need of, you know, tving up this
chain of custody. I understand that. and I think
if we have this person testify, I would perhaps
grant you some latitude in your maybe phrasing

some leading questions a little bit. I don't know

yet. But I'd grant you some latitude in that

regard.

and if, through cross-examinaticon, 1if a
door were open, addressing the issue of why are
you from Dade County, you know, injecting yourself
in this case, then perhaps I would revisit my

thinking a little bit.

MR. SEGAL. Judge, can I do it maybe in
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this way. Having the witnesses that would testify
abou; why that swab came into existence say
basically, there was a major investigation going
on in Dade County. They were not —— not that he
was a suspect but basically they were getting

samples from thousands of people.

THE COURT: Well, lelt me ask you this

guestion. If —— i1f the testimony is that, did you
have ~- I'm really oversimplifying but, did you
have occasion to —-- to come into custody of a

sample from Mr. Behrens, presumably he's going to
say yes. And what did{you do with it? He's going
to say: I took it to a- lab. And that's that.

In other words, the concern would be the
chain of custody. And I think you ought to be
able to address the chain of custody without
bringing into this trial the fact that Mr. Behrens
may have been a suspect, however high up in the
ladder he was doesn't mean anything.

But the fact that he was suspect to Dade
County matters really has nothing to do with
whether or not he's guilty of this crime.

MR. SEGAL: Do you want me Lo say
basically that he —-— that lhe swab wasg taken from

him by the Dade County Police?

XX,
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THE COURT: That's -- that's fine. I
mean, I don't have any problem with that in my
mind. And again, if cross-—-examination should
create that issue, then I would, vou know, be

receptive perhaps to, you know, saying that the

390

door's been open for you to come back and say why

Dade County was involved.

But I don't see -— unless it's somehow
brought out through cross-examination, I don't
where that —- I guess what it comes down to, I
think the prejudicial effect of these unrelated
cases outweighs the probative value that they
would givg in this case.

MR. SEGAL: Just basically say that a
swab was collected from him by the Miami-Dade
Police Department?

THE COURT: A swab was collected. And
think that addresses your chain of custody.

But I've got to go back to one other
thing before we even get there. I can understa
that, you know, you'll be able to give Mxr. Tezxrr
and I don't recall whether you said his actual
testimony or deposition in these other cases.

MR. SEGAL: He was never deposed. His

trial testimony.

See

I

nd

ell

Yy
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door is open to the Tamiami murders.

THE COQURT: Just say that statement again
to me.

MR. TERRELL: I just trying to understand
your last statement was, Dr. Khan will not ——

THE COURT: In other words, Dr. Khan --
and, Mr. Segal, I'm going to instruct him this -
way, that he's not to testify, certainly on direct
examination; that he's not to testify that a swab
was taken or that Mr. Behrens in some way remote
or otherwise was a suspect in these Tamiami
murders. He's not to testify to that.

But I am saying that if, on your
cross—examination, you open that door, then that's
going to be something we'll have to address at the
time.

MR. TERRELL: Okay. Just for the record,
my objection.

MR. SEGAL: Just a supplement to'that, to
clarify one thing. The detective that took the
swab from the defendant is 2 homicide detective
with the Metro Dade —— Miami-Dade Police
Department. Do you want me to have him testify

that he’s just a detective with the Miami~Dade

Police Department —-

S
3
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THE COURT: Fine.

MR. SEGAL; —— as opposed to a homicide

detective?
THE CQURT: That's fine.

Mr, Terrell, vou had some other motions

‘and matters you wanted to address at this point?

MR. TERRELL: Yes, judge, if I could have
one guick second. 'Yes, judge =--

THE COURT: Again, the record will
reflect Mr. Behrens has been continuocusly present
throughout our court session today. He remains
present now.

MR. TERRELL: Judge, I just would like to
make a record. We're still objecting. we're
moving now to strike the entire @anel that was
picked, plus the new alternate. It's our position
that it was not done properly. The voir dire
panel, the potential jurors, were not sworn at the
time they gave testimony. I know the court
retroactively the next day sweared them in.

It's our position that that is not proper
procedure and because it's not proper procedure,
it wasn't done right. We filed our Motion for
Expiration of Speedy Judgement. Right now, as

we're speaking, we'll be filing a Motion for
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SARGEANT MOORE: My name is Archie Moore,
M-o-o-r—-e.
DIRECT EXAMINATION

BY MR. SEGAL:

Q. Sir, how are you employed?

A. I'm a police sargeant with the Miami-Dade
Police Department, Homicide Bureau.

Q. And how long have you had that position?

a. I've worked in the Homicide Bureau for

about 15 years.

Q. And how long have you been a sargeant?

A, Fcr two years.

0. _Okay. Were you so0 assigned back in early
19957

A, I worked as a detective in the Homicide

Bureau at that time.

Q. Now, back during that timeframe, were vou
part of a group or task force investigating serial
homicides occurring in Miami-Dade?

A, Yes, I was.

Q. And were these homicides occurring in a

particular part of town?

. Yes., In the Southwest H Street area of

1

Dade County.

Q. And how many homicides did you have?
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A, There were a total of six.

Q. Now, did you all have, as part of your
investigation of‘those homicides, some potential
DN2& evidence?

A, Yes, we did.

Q. Now, in order to —-—- first of all, in the
early stages, did yvou all have a particular

suspect or a person that did this?

A, No, we did not.
Q. What were you doing as far as trying
to —— to try to see if you could find somebody

that would match the DNA evidence that you had?

A, What we were doing, we were contacting --
the detectives were following up on anvhody that
was contacted by the police in the area of

Southwest H Street.

Q. You just trying to £ind people from
Southwest H Street generally to see 1if they would
voluntarily give you a DNA sample?

A, That 1s correct.

Q. Now, as part of that work, did there come
a time when you were assigned to try to get a DNA
swab from a Ernesto Behreng?

A. Yes, I was.

Q. And had you —— were you the original



10
11
12
13
14
15
i6
17
18
19
20
21
22
23
24

25

688

person that had contacted Mr. Behrens or had
somebody else done that and vou were assigned to
follow up wilth that?

AL Uniformed officers had first made contact
with Mr. Behrens back in February of '985. At that
time, they prepared a field interview report.

That report was then forwarded to the homicide
unit for follow-up. And as a resull, I was given
that. |

0. And you were assigned to follow up on
that particular contact?

A, Yes.

0. Qkavy. As a resulbt of that, did you make

an attempt Lo contacl Ernesto Behrens?

A.  In March of '95. That's correct.

0. Do vou know the exact date that you did
thalt?

A March Sth.

G. Okay. Were you provided, as a resullt of

the field contact by the uniformed officer, wikh-
an address to contact Ernestoc Behrens?

A Yes, I was.

D. and where was that address?
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Okay. And on March 9th, 1995, did vou

follow up that lead and go to that address?

A,

Q.

Yes, I did.

And what did you have with you in ordex

to get the DNA swab that you wanted?

A.

I had a consent form, had.the cotton

applicator swabs that. we were using to collect the

sample,
Q.
A,
Q.
A,

Q.

A,

0.
morning,
Behrens?

A,

©

o

O

hair's a

evidence bag, property receipt.

Okavy. And you went to that address —-

Yes.

—— 1in Lauderhill?

Yes.

Ckavy. Do vou remember approximately what

time it was that you got there?

About 9:30 in the morning.
Okay. When you got there about 9:30 that

did you make contact with Ernesto

Yes.

Do you see Eim here in court today?

Yes. Mr. Behrens is here.

Just point out —

The gentleman sitting in the middle. His
lot longer now.

MRE. SEGAL: Okay. For the record, the
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THE CQURT: Welcome back, ladies and
gentlemen. Again, thank you for your patience.

Ckay. Mr., Segal, call yéur next witness.

MR. SEGAL: Sharon Hinz.

THE COURT: Good afternocon. If.you'll
please come up tq the witness stand right up here,
gome around, raise your right hand, Karen will
swéar you in.

Thereupon,

SHARON DENISE HINZ, a witness herein, and
having been first duly sworn by the court clerk
and cautioned to tell the truth of HER knowledge
as to the within matters, was thereupon examined
and testified upon HER cath as follows: |

THE CLERK: Please be seated. State your
full name and spell your last name for the record.

THE WITNESS: My name'is Sharon Denise
Hinz, H-i-n-z,

DIRECT EXAMINATION

BY MR. SEGAL:

Q. Thank vou. Ms. Hinz, where are you
employed?
A, Miami-Dade Police Department Crime

Laboratory Bureau in the Forensic Biology Section.
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Q. What is the Forensic Biology Section?
A. Basically, we deal with evidence of a

biological nature, blood and other body fluids.

0. And what is your position with that
section?

A.. I'm what's called a Criminalist 2.

Q. and what do you do in that position?

A, In that position, basically what I do is,

I . examine evidence when it comes first into the
laboratory in its bulk form, bags and boxes. I
take it: Blood, body fluids, any type of

biological material, and then I repackage it and

send it for DNA testing.

Q. And how long have you been in that
pesition?

A. It's been about seven and a half years,
doing that particular function.

Q. Okay. Were you 50 employed back in March
of '95 going up through June of '977?

A, Yes, I was.
Q. Now, back in March of '95, in that time
period, were you at all involved with any of the

DNA people involved in an investigation of a

serial murdexr that was down on Southwest H Street?

A Yes, we were.
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Q. And were you participating in that
investigation in the processing of the swabs, of
the thousands of swabs that you all were
recelving?

A, Yes, I was.

Q. Okay. And you were familiar with the
recordkeeping procedures that were occcurring as
far as the swabs that were coming in?

A, Yes, I am.

Q. Okavy. And the packaging of the swabs and

how that was done?

A, Yes, I was. Basically, most of the swabs

in those different cases were assigned to me to

repackage for further testing.

g. . Ckay. Now, when you received the swabs

from the detectives or whoever obtained the swabs,

how —- what did you all do as far as assigning
numbers or letters or anything to keep track of
the swabs?

A. When the swabs first come into the
laboratory, they were assigned a specific case
number that they were attributed to. At this
point, it was a Miami-Dade Police case number
assigned to a particular one of the individuals

that was part of the homicide —— the grouping of
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homicides that we had in Dade County so it came
under -- under cne of those specific case numbers
from their person.

It's their function in the laboratory to
give each item an item number so they would have
given the item number in this case a case number
and item number. &aAnd that same item number would

foliow through in our 1abbratory.

Q.. And what other records were made of the
log number that was assigned td eacH particular

set of swabs or swab?

A. And then as each package was opened up,
each individual item was opened, it was put on a
sheet of paper as to the date and then the item

number and then the individual that that sample

came from.

Q. Okay. ©Now, as part of the case, did you
become familiar or aware that samples had come
into the lab from Ernesto Behrens?

A Yes.

0. How were those samples packaged when they

were received in the lab?
A, 'Basically,‘the samples would have been
received in a brown bag packaging and then the

swabs would be in ~- actually, in like their
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having been first duly sworn by the court clerk
and cautioned to tell the truth of HIS knowledge
as to the within matters, was thereupon examined
and festified upon HIS oath as follows:
THE CLERK: Please be geated. State vour
full name and spell your last name for the record.
THE WITNESS: My name is John Butchko.
It's spelled, B-u—t-c¢c-h—-k-o.
DIRECT EXAMINATION
BY MR. SEGAL;
Q. Okay. S8ir, how are you employed?
A. I'm a detective with the Miami-Dade
Police Department in the Homicide Bureau.
Q. Okay. How long have you been with the

Miami-Dade Police Department or whatever its

earlier names were?

‘A, Yes. It was called the Metro Dade Police
Department. Actually, when I first‘started, it
was 1980. Tt was called the Public Safety
Department, Two vears later, it changed to the
Metro Dade Poelice Department. And now currently,
it’s.the Miami Dade Police Department. I started
there in —-- in -~ I'm sorry -- in July, 1980.

Q. So whétever name 1t was, you've been

working for them for 20 years?
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A. Yes, sir.
Q. Okay. And your curregt assignmenﬁ is a
homicide detective?
A, Yes, sir.
Q. How long have you been had that position?
a. Since November 22nd, 1982,
0. So that's approximately 18 years or 17
and a half years —-—
A, Yes; sir.
o. —— almost 18.
Okay. During the course of time that you

were a homicide detective, did you become one of
the or the lead investigator into serial murders
that were taking place in Tamiami area back in the
1995 or so timeframe?

A, Yes. I was assigned as a lead detective
in the case and I had a co-lead on the case.

Q. Okavy. Now, as the lead case in the case
cr lead investigator in the case, were you
responsible for looking at all the leads and
possible people that were contacted to provide DNA
in your investigation?

A, Yes, sir.

Q. And did yoﬁ familiarize yourself with all

the people that were —— that were contacted to
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give DNA swabs for the investigation?
A. Yes, sir.
Q. Okay. And while you were doing that, did

you note that one of the detectives working'on the
case had contacted an Ernesto Behrens?

A, Yes. That's correct.

MR. TERRELL: Your honor, I'm going to
object. He has no personal knowledge of this.
This is all hearsay at this point.

THE COURT: I'm ¢going to sustain the
objectibn unless you can otherwise establish his
personal knowleége.

BY MR. SEGAL:

0. Okay. Did you review reports,
investigations, et cetera, that established that
an Ernesto Behrens had been contacted? |

Al Yes.

MR. TERRELL: Objection, judge. It's

hearsay.

THE COURT: Sustained. It sounds like
that's based on hearsay.

BY MR. SEGAL:

Q. Okay. Do vou work with Detective Axrchie
Moore.
A, Yes, sir, I do.
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Q. Were you working with Delective Archie

Moore on that case?

A. Yes, sir.
Q. Okay. Now, as part of your review of all
the invest -~ the people that had been contacted,

did you ever sSee a person by the name of Ernest

Behrens who was ever contacted to be provided

Swabg?
A.  Yes.
Q. Erneslt Behrens?
A. ﬁo, no. .I'm S0TTY. Ernestoc Behrens.
Q. Okay. Ernesto —-

MR. TERRELL: Your honor, object and
sidebar at this point.

THE COURT: You may come up.

[WHEREUPCN, the following sidebar
discussion was had]

MR. TERRELL: Judge, at this time, I‘ﬁ

moving to strike all this testimony and moving to

strike this witness. He had absolutely no
personal knowledge of the facts of this case. He
has never met Ernesto Behrens. None of this goes

to ‘'DNA. It's irrelevant. We ask that it be

excluded.
re

.~ MR. SEGAL: I didn't ask him one guestion
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about this case. I asked nim if there was an
Ernest Behrens that ever provided swabs in the
Tamiami case investigation. Big deal about the 0O

being left off of something. And they're
intimating that there i1s an Ernest Behrens that
provided these swabs. I'm asking him guestions,
which is perfectly permissible, to show there was
never an Ernest Behrens that was contacted for .
swabs in that case.

MR. TERRELL: First of all, unless he
took the swabs from all 5,000 people, then

anything he would have read off of sheets is

hearsay, simply hearsay. As far as the Ernest
Behrens, that's on the card. And we're getting
into the -- we're getting into the facts of the-
Tamiami case. That's ridiculous.

He has —-- again, unless he has personally

taken swabs from every single person of the 5,000
people, that if he read any reports that says,
well, I never‘m— I read the reports and I didn't
see an Ernest Behrens, it's hearsay unless he
generated the reports.

MR. SHEGAL: Your honor, the absence of
something is not hearsay. The absence of

something is hearsay if a statement is admitted
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for the truth of thermatter therein. We're
talking about the absence of anything. That is
not a hearsay assertion.

THE COURT: Well, based on the —— what I
gather is the scope of your inquiry is the Ernest
Behrens/Ernesto Behrens question. I'm going to
overrule your objection. I'm not trying those

Tamiami cases and I'm not going to go into those

cases.
MR. SEGAL: I'm not asking one -—-
MS. SHELOWITZ: But his testimony is

based on hearsay. If they wanted te bring in

somebody who personally knew who was on those
lists, how does he know. He doesn't have the
lists here. He's 4ust —-- again, this case is
being tried on people who are testifying to
protocol.

h Yesterday, we sat through.Hinz who had no
personal knowledge of anything except protocol‘and
today again we're allowing it. At this point, |
we'fe highly prejudiced. Nobody has come in here
with any personal knowledge. Everybody is
testifying as to what generally happens and this
case cannot be tried in a vacuum that way.

Either the states brings in witnesses
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with personal knowledge or it should be sustained
and struck from this trial.

THE COURT: I'm going to overrule the

objection.
[WHEREUPON, the sidebar discussion was

concluded]

BY MR. SEGAL:

Q. Agailn, Detective Butchke, the
investigation into those serial murders, was there
ever an individual by the name of Ernest Behrens
that was ever contacted to provide a swab?

A. No, sir. ' Not by the name of Ernest; no.

MR. SEGAL: Okay. Thank you very much.
CROSS—EXAMINATION

BY MR. TERRELL:

Q. Detective, can you tell us the number of

swabs that were collected?

A, The exact number?
Q. Yes.
A, I couldn't. It was in excess of 3,000.

We had 5,000 leads.
Q. Are you -— it's ~— and, in fact, you
received almost 5,000 swabs total; is that

correct?

A, I don't recall the exact number.
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Q. When wag the last time you reviewed the
list of the 5,000 people that were talked to in
this case?

AL Approximately eight months.

0. About eight months ago. BAnd you reviewed
all 5,000 people on that 1list?

A. I -— I at one‘point have seen all people
that have been swabbed. I've seen their names.

MR. TERRELL: Okavy, No further
questions.

THE COURT: Anything else, Mr. Segal?

MR. SEGAL: No, your honor.

THE COQURT;: Thank you, sir. You may step

down.
THE WITNESS: Thank vyou.
[WHEREUPON, the wifness was stood down)
THE COURT: Call vour next witness,
please.

MR. SEGAL: Detective Steve Geller.

THE COURT: Good morning., If you'll
please come up to the witness stand, Just stand,
raise your right hand and be sworn in.

Thereupon,

DETECTIVE STEVE GELLER, a witncss herein,

and having been first duly sworn by the court
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nouse, & break-in.

Why did the person break in? well, I'm
going over it, Lhe elements of burglary that the
court will instruct you about. Why did the person
break in? What was the intent of the person who
broke into her house, this home invader. it was

obvious that he intended to commit a sexual

battery on
There was no evidence alt all in this case

hone.

that anything was Laken fron
Therefore, lLhere was no intent to steal from her.
The intent was what the person did: Went up to
her room and commilted sexual battery against her.
Now, in the course of committing that
burglary, the break-in, the person who broke in

by unlawfully

committed a battery upon
touching her, and the court will tell vyou about.
It's uncontradicted again that the home invader
pushed this knife or this sharp object against her
stomach, hexr uncovered stomach, molested her by
rubbing her buttocks area and back, in that area
of her that she described and by putting his penrnis
in her mouth.

All unlawful touching. All a battery

committed against her during the course of this
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break-in. That's the burglary charge in Count 2
and all the elements of that. It's uncontradicted
that that occurred.

Similarly, 4it's uncontradicted that the
sexual battery charged -- the armed sexual battery
charged in Count 1 occurred. Again, [REEEE
testified uncontradicted that the home invader
sexually terrorized her while she's laying in her
bed, alone, in the carly morning hours, in the
dark, by sticking his penis in her mouth without
her permission. In the dead of nighlt, when she's
frightened and lying alone Lhere.

It's uncontradicted that when he did it,

felt

he was armed with a deadly weapon.
that sharp, metallic blade against her stomach.
And she knew the handle was non-metallic and wider
than a blade, all of which indicates that it was =a
knife. That's a deadly wcapon.

He pushed it against her stomach and told
her to feel this immediately before he started the
sexual assaulf against her. Therefore, he used
that deadly weapon in the course of the sexual
assault against her. That's the armed sexual

battery charge in Count 1 of the information, the

evidence that that crime occurred is
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at random from the population, who would have the
same DNA profile as was found in the DNA testing,
is one in 14 billion. ©One in 14 billion that
anybody else pulled from the population would have
the same genetic profile.

What's the population of the earth?

Five, six billion people, something like that. It
is virtually impossible, in fact, totally
impossible to find any other person on this earth,
on this planet who on May 12th, 1995, who had the
same DNA profile as the defendant and the DNA
profile found on the sheet, much less another male
with an Hispanic accent of described age in
Broward County.

Furthermore, the DNA evidence doesn't
lie. 1It's a scientific test. It doesn't have
biasses in there. It doesn't have motives. It
doesn't have reasons to fabricate. Itfs just a

scientific test. It is a well recognized and

accepted scientific test which was reviewed and

analyzed by knowledgeable, experienced people:
Donna Marchaese and Professor Martin Tracey.

Ms. Marchaese and Professor Tracey have no motive
whatsoever to fabricate anything they said.

What else supports the DNA evidence?
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that situation. And then she said five, seven to
five, nine. You folks have walked in here and
seen the defendant standing: Five, ten, five, 1171,

Not exact but given the circumstances, it's pretty
close.

Where did the defendant live at the time?
He lived in Lauderhill. That's where Sargeant
Moore testified that he went to get the oral swabs
from the defendant two months earlier. And
Ms. Turgeon testified that he lived in Lauderhill.
Where's Lauderhill in relation to Plantation? Two
Lowns ﬁway. Lauderhill, Sunrise, Plantation.

That all indicates, the DNA supported by
the —— by the —-- by that other evidence, that this
defendant here, he's the one that sexually
terrorized her, invaded her home during those
early morning hours while she's alone, in bed.

Let's examine the alibi defenses or
defense that they've tried Lo present, they wanted
to sell to you. ‘hey want you to believe that he
wasn't there, that he was off with his girlfriend
in Lighthouse Point. Well, let's go through all
that.

First of all, Ms. Turgeon had every

motive in the world to fabricate her testimony.
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There was nothing in evidence to support what she
said, Jjust her words. What's the motive to
fabricate? She has a romantic relationship with
the defendant. She has a business relationship
with the defendant.

pid you all observe the way she was
smiling at him when she was testifying up here and
he was seated over there? Did you all see that?
She provided money for his defense. B8he still
cares about him. In fact, she cares enough about
him to be here now while this closing argument's
going on. She still cares about him. She wants
him to be found not guilty.

Now, what did she say. B8he says that she
clearly recalls this night, specifically this
night, ameng the hundreds and hundreds andg
hundreds and hundreds of nights that she spent
with him. That several years later, when she
learned about the defendant's arrest, she was able
to reconstruct exactly that night among these
hundreds and hundreds and hundreds of nights,
dating from September of 1989, I think it was,
until February of 1997.

Yet, she's unable to recall whether she

even spoke to the defendant the next day.
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as Dr. Duran stated, he's a thorough notetaker and
he would record the complaints. The only
complaint was, not able to shower.

May 12th, the day of the crime, when he
goes to see Dr. Duran that afternoon. This man, -
whé complains for attention, who has a low
tolerance for pain, who wasn't sleeping well, who
was 1in excruciating pain the entire week,
depressed, the pain medicaticn wasﬁ't doing its
job. He was still in excruciating pain. 5/12/95:
No complaints. No complaints.

I1f what Ms. Turgeon had to say was the
truth, you know, using your common sense —- and
I'll get to that in a second. You're allowed to
use your common sense. You know, using your
common sense, that this defendant would have
complained to his friend, Dr. Duran, abgcut the
pain, not sleeping well, needing more medication,
being depressed because he complained about not
takiné a shower —— not being able to shower. He
was —-=- he was able to complain about that. Butl
not one word mentioned in that medical reports
about complaints about the pain, being depressed

or anything of these other things that Ms. Turgeon

said.
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The fact Ehe complaining that the
defendant did about pain -~ even Dr. Duran
tLestified to that. I forget the medical term
used, hyperalgic or something, but it stands for
low tolerance to pain. Dr. Duran and Ms. Turgeon
beth said that.

Drs. Duran ~- Dr. Duran's notes, he
testified did not change, which were accurate,
tell you, using vour common sense, that
Ms. Turgeon's story, the alibi she's trying to
sell to you, is false. ©None of that happened. He
didn't spend the night with her. Or if he did
spend the night with her, he got back like six
o'clock or whatever, after he committed this
crime.

Because 1t didn't happen the way she
said. There was no severe pain, He was not there
the entire night. Remember, vou can only rely on
what she says. There's nothing to support what
she said. And, in fact, what exists contradicts
what she said, what Dr. Duran's notes say.

Her inability to recall the significant
evening of May 12th and whether she spoke to him
but can't recall everything else also shows that

she's fabricating this alibi she's trying to sell
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to you ali, People can fabricate to cover up for
somebody they care about. Scientific evidence
does not fabricate. Scientific evidence doesn't
care. Scilientific evidence is Jjust science.
That's what that DNA evidence proved, thé
scientific evidence.

Now, let's go over some of the things
that the defense attorﬁey is prqbably going to
talk to you about. They're probably going to try
to tell you all that the swabs —-—

MS. SHELOWITZ: Judge, I'm going to
object. This is improper argument.

THE COURT; Overruled.

MR. SEGAL: They're probably goiﬁg to
tell you that the swabs that Ms. Marchaese used
for the testing are not the defendant's swabs.

Another instruction the court's going to
give is as follows, about the common sense. You
should use your common sense in deciding which is
the best evidence and which evidence should not be
relied upon in considering your verdict. Let's
use our common sense in looking at this evidence.

It's again uncontradicted, Sargeant
Moore, as part cof that serial homicide

investigation down in Dade County, goes to the
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Department Crime Laboratory.

Then Detective Geller contacts Mg. Hing
in June of 1997, after they get a lead that the
defendant may be the person who did this and he
learns about the swabs being down there, contacts
Ms. Hinz and goes down there to coilect the swabs.

Ms. Hinz testifies, she pulls ocut the
swabs under 232 and trangfers to the swabs to a
card and on thalt card writes 232, the same number
that's been assigned to the defendant's swabs
throughout this, 232. And she writes Frnest
Behrens, leaves out the 0. We'll get to that in a
minute. Ernest Behrens, 232. She made a mistake.
She left the 0 off. Everything else is the same.
Every other letter in the first name is the same,
in the same order. The last name is exactly the
same and the item number ig the same.

Then you further heard Lrom Détective
John Butechko, who was one of the key lead
investigators in the Tamiami serial murders down
there, that he reviewed all the leads in the case.
He saw who submitted swabs in the course of that
investigation. And he testified without
contradiction that there was never a swab obtained

from anybody named Ernest Behrens. There was no
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Ernest Behrens involved in the Tamiami
investigationf It was Ernesto Behrens. An O was
left off. It was a simple mistake. ©Now, T'll get
to this in a second.

and they're probably going Le-get vou to
believe that these swabs were not Ernesto Behrens'
swabs. They were somebody else's swabs: Ernest
Behrens who doesn't exist. That's what they going
to try to get you to believe.

So the court's going to instruct you as
follows and I ask you to listen to this
instruction, A reasonable doubt is not a possible
doubt, a speculative, imaginary or forced doubt.
Such a doubt must not influence you to return a
verdict of not guilty if you have an abiding
conviction of guilt.

Their effort to have you believe that
those swabs were submitted by somebody else is
nothing but their effort to try to raise the
possibility. Peossibility or possible doubts are
not reasonable doubts. Have you speculate or
imagine. Speculative or imaginary doubts are not
reasonable doubts. Or force you to conjecture.
Forced doubts ére not reasonable doubts, that

somebody else provided these swabs. There's no
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offering this opinion. Her belief.

And look at the circumstances that -
- was in when this occurred. This poor woman
is exhausted after working a long, stressful day.
She had just gotten to slesp and has only been
asleep for a short time. She's awoken in the dead
of night, in her dark room, terrorized by this
p%rson.

Do you think that under those
circumstances, that a woman's going to sit there
and say: Okay. Let me just ignore everything
else and figure out whether the person who's
sexually assaulting me is circumsized or not
because that's clearly the most important thing
and I'm going to find that out while all this is

happening to me.

It is easy ~- easy for
make a migtake as to circumsized or uncircumsized.
Her boyfriend or fiance, who she lives voluntarily
with, she can't tell the difference when he's
arounsed. How is she going to tell the difference
in the conditions that sgshe was in?

Well, another thing. Ms. Turgeon says

that the defendant didn't like oral sex because

his penis is tender because he's uncircumsized.
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Yet, he frequently -- fregquently engages in
vaginal intercourse with her. Well, how much
friction takes place between a man's penis and the
lips and the walls of a woman's vagina when
intercourse lakes place?

I hate to be graphic about this but
unfortunately that's the kind of case this is.

It's back and forth, back and forth, back and

forth. That's okay. That's not too sensitive,
He's not too sensitive for that. He can do that.
But he hates oral sexu. He would never do that.

Another indication that what Ms. Turgeon told vyou
is fabrication.
Folks, this defendant is guilly, guilty

home

éf breaking into the privacy of
when she was alone, exhausted and asleep. &and he
then woke her and sexually terrorized her,
threatened her with that kpife. He stuck his
penis into her mouth against her will while she
was there, terrorized in her bed, in the early
morning hours, home alone.

The DNA, the other supporlting evidence in
this case, has clearly proven that this defendant
is guilty of the armed sexual battery and the

burglary with the battery that he's c¢harged with
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analysis came in and testified. She's the one
that had created -- who came up with the DHNA
results. What's a report going to do?

Then as far as the point of enlry being

the window as opposed Lo the sliding door. We
brought in Marjorie Hanlon. She came in. She
took the pictures. You saw the pictures. That's

the person that said the point of entry was the

said the point of entry was

window.
the window. The people that testificd in that
came in. I don'l know whalt she wants bthe police
officers to come in with Ltheir reports to say.

Then Ms. Shelowitz sltarts making stuff
U, There were four fingerprints of value. Logic
says that the freshest fingerprints helong to the
perpetrator. The four fingerprints that were
compared today were Lhe freshest fingerprints.

Well, the person that testified to that
wag Marjorie Hanlon, the person Lhat said: I'm
trained in fingerprint comparison through the PFBI
and all, through her experience. She said very
clearly: You can'b date fingerprints. You can't
say how old f{ingerprints are.

Ms. Shelowilz was saving they were Lhe

freshest fingerprints. I don't know where she got
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that from. That's not the evidence. ¥Folks, rely
on your recollecgtion of the evidence, nolt what
Ms. Shelowitz tells you it is because she tells
you wrong, ‘Those four f{ingerprints could be vyears
old.

She talked about: WwWell, the person that
did Lhis cleariy wasn't wearing gloves and the
fingerprints had to be that person's. Well, first
of all, we have no evidence at all as to whether
the person who broke in had -- wore gloves or
socks covering their hands or anything else

saw that person in a silhouette,

because Ms.
in the dark, for a few sesconds. That
person very easily could have Laken the gloves or
the socks or whatever he had on and put them in a
pockelt while he was doing this. |

The only time she ever had any visions --
ohservations of or perception of this man's hands
is when he's fondling her. And if a man's going
to sexually assault somebody, he's not going to be
wearing gloves when he's doing that. He's getting
his sexual thrills by the touching. He's not
golng to be wearing gloves or socks or whatever he
had on his hands.

Furthermore, you had I think it was
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She talks about: Well, the fitted sheet
came in in June of '95, whereas the other evidence
came in in May of '95. 8o what's the point?
What's she trying to say? 1Is she trying to say
that because it came in a month later, that
somebody somehow in the intervening time put the
defendant's semen all over the sheet? Wwho had a
vial of the defendant's scmen to put on the sheet?
Where did that come from? Do the police just keep
a locker of everybody's semen and Jjusl pour it on
there when they feel like it? There were semen on
the sheet. Nobody poured it on there except the
man that sexually assaulted her by ejaculating
onto the sheet.

Then interestingly enough, Ms. Shelowitez
has answered everybody's mistakes, jumping down
everybody's throats about mistakes, says that
Mr. Terrell made a mistake in cross—examining

by being & litlle aggressive with her.

Thalt was a mistake. That's okay. #Mr. Terrell's
mistakes are okay. That's okay.

MR. TERRELL: Judge, I object. I don't
think I'm the one on trial here.

MR. SEGAL: Not -

THE COCURT: Sustained. Let's move on.
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isn't going to be any because Lhose acts don't
require any stress, any trauma, anything of that
nature. I don}t know what the point of bringing
that up was.

She attacked the processing of the swab’
by the Metro Dade Police Department. Of course,
the processing of the swab was okay when it
eliminated the defendant as being involved in the
Tamiami murder. But for our purposes, it's a
horrible thing. Attack the whole thing about one
swa%, two sWabs, the whole tﬁing.

And again, veah, I meén, there's no two -
ways about it. There was some confusion aboutl
that. But what the truth is, is what Ms. Hinz
said, that police officers routinely, constantly
confuse the swabs, the number of swabs. |

And-that was nowhere more cleatr than in
Sargeant Moore's testimony. He said hé took a
swab and he wrote down one on the property
receipt. Then later on in his testimony, he said
two. swabs, one from one side and one from the
other side.

There's nolhing clearer about how the
police routinely mischaracterize or misnumber the

amount of swabs in a DNA situation than what
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Sargeant Moore did. He's not making stuff up,
lying, trying to —-- trying to fabricate stuff.
He's a police 6fficer with the normal cﬁnfusion
that Ms. Hinz testified to.
_Then ﬁs. Shelowitz says: Ernesto is not

Ernest. And she does the whole bunch of other
names, the name game. Well, Detective Butchko
testified uncontradicted, uncontradicted. He's

the lead investigator in that investigation that

"as part of his Jjob, he revieWed all the leads,

everybody who provided the sﬁabs.

And you know, iLf two ﬁeople virtually the
same name separated by cone o, he would have
remembered that. He said that he reviewed all
that stuff and there was nocbody named Erﬁest
Behrens that provided a swab. And there was no
evidence whatsocever that contradicts that. Trying
to force a doubt which the jury instruction says
18 not a reasonable doubt.

Then she says somebody's messing with the
swabs. No evidence of that. That's speculative,
imaginary, possible, forced doubts which, as the
jury instruction says, are not reasonable doubts.

There's no evidence anybody messed with those

swabs.
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Somehow Sargeant Moore, Ms. Hing,
Detective Butchko were all coming in here, 1lying
about stuff because T guess they're all part of
this grand conspiracy to get the defendant. This
two count conspiracy to get the defendant that
involves the Plantation Police Department, the
Metro Déde Police Department, the Broward
Sheriff's Office Crime Laboratory, all out to get
this defendant for no known reason. There's no
reason. There is no conspiracy. They testified
to the truth. Detective Butchko is not wrong.
There is no Ernest Behrens.

She goes after Ms. Marchaese because she
works for the Broward Sheriff's Office in their
Crime Laboratory. Wwell, first of 'all, the Broward
Sheriff's Office is not the Plantation Police
Department. They're entirely different agencies.

Furthermore, Dr. Khan, who eliminated the
defendant as a suspect in the Tamiami serial
murders -—-—

MR. - TERRELL: Judge, there's never ——
there's no testimony from a Dr. Khan in this
trial. |

THE COURT: Sustained.

MR. SEGAL: Your honor, can we come
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sidebar?

THE COURT: Certainly.

[WHEREUPON, the following sidebar
discussion was commenced]

MR. SEGAL: Your honor, their Dr. Khan
processed the swab and therc was testimony that
the defeﬁdant was eliminated as a suspeclt in this
case. Therefore, I can certainly argue that my
opinion -——

MS. SHELOWITZ: Judge, this was a motion
in limine that was brought up and that it was
stipulaeted tc before this case started, that his
name wouldn't even come up in closing.

THE CQOURT: There was no testimony, that
I can recall, as to what agency Dr. Khan worked
for. And I think —-

MR. SEGAL: Your honor, it was brought up
very clearly in the transmittal form to Ms. Hinz
talking about, these were the DNA samples that
were submitted to Dr. Khan for testing. It was
clearly discussed.

THE COURT: I think it was discussed that
they were submitted to him for testing and then he
was exonerated from the Tamiami murders. There

was no testimony as to where he worked and the
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transmittal form is not in evidence. I'm going to
gsustain the objection.

MS. SHELOWII'Z: We ask the court that you
instruct the jury to disregard the last comment.

[WHEREUPQN, the sidebar discussion was
concluded] |

THE COURT: You may proceed, Mr. Segal.

MR. SEGAL: Thank you, vour honor.

Ms. Shelowitz suggested that somehow in
that 30 day period that it -- or approximately 30
day period that it took to get the Queen fitted
sheet into the Sheriff's Office Crime Laboratory,
that the defendant's semen was deposited on it.

Well, if somebody's working to frame him
for no known reason, then why didn't they just get
him right off? Why didn't they get a swab from
him right in the beginning and arrest him in 1995
because they're out to get him? - Just do it right
then and there. Why wait two years later?
Because nobody's out to frame him. Nobody's
dripping his semen all ovef the sheets. Nobody's
doing that. That's absurd.

Ms. Marchaesé —— Ms. Shelowitz said it
takes 30 seconds to recheck your work. I don't

remember any evidence that it takes 30 seconds to
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chair and going through th¢ window. But recail,
that somehow she was implying that any testimony
to this effect, that certainly there would be pus
or whatcver Dr. Shelowits said would happen by
climbing —-—

MR. TERRELL: Judge, I'm going to obiject
to thése personal attacks now. We've got to stop
this and keep it to the evidence in this trial.

THE COURT: I'm going to sustain Ehat one.

MR. SEGAL: Okay.

THE COURT: Continue on.

MR. SEGAL: Ms. Shelowitz is not a
doctor. Ms. Shelowitz 1s not a witness. Her
saying that pus would form when somebody climbs

into a window has no basis in the evidence.

Also -— and you can look at br. Duran's notes on
the translation part, wherever that got to. 1It's
here somewhere. ©Oh, I'm sorry.

The only instruction that he wrote in his
notes, the thordugh notetaker, that he gave to the
defendant on Maf 8th, when he did the operatiocn,
was: Adviscd to keep wound dry and clean. He
didn't write on there: Avoid strenuous activity.
Avoid working. Avoid climbing, anything of that

nature. It was not written on there, Oniy to
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to you all. People can fabricate to cover up for
somebody they care about. Scientific evidence
does not fabricate. Scientific evidence doesn't
care. Scientific evidence is just science.
That's what Lthat DNA evidence proved, the

scientific evidence,

Now, let's go over some of the things
that the defense attorney is probably going to
talk to you about. They're probably going to try
to tell you all that the swabs —-—

MS. SHELOWITZ: Judge, I'm going to
object. This is improper aréument.

THE COURT: Overrﬁled.

MR. SEGAL: They're probably going to
tell vou that the swabs that Ms. Marchaese used
for the testing are not the defendant's swabs.

Another instruction the court's going to
give is as fbllows, about the common sense. You
should use your common sense in deciding which is
the best evidence and which evidence should not be
relied upon in considering your verdict. Let's
use our common sense in looking at this evidence.

It's again uncontradicted, Sargeant
Moore, as part of that serial homicide

investigation down in Dade County, goes to the
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Department Crime Laboratory.

Then Detective Geller contacts Ms. Hingz
in June of 1997, after they get a lead that the
defendant may be the person who did this and he
learns about the swabs being down there, contacts
Ms. Hinz and goes down there to coilect the swabs.

Ms. Hinz testifies, she pulls out the
swabs under 232 and transfers to the swabs to a
card and on that card writes 232, the same number
that's been assigned to the defendant's swabs
throughout this, 232. 'And she writes Ernest
Behrens, leaves out the 0. We'll get to that in a
minute, Ernest Beéehrens, 232. She made a mistake.
She left the 0 off. Everything else is the same.
Every other letter in the first name is the same,
in the same order. The last name is exactly the
same and the item number is the same.

Theﬁ.you furthér heard from Detective
John Butchko, who was one of the key lead
investigators in the Tamiami serial murders down
there, that he reviewed all the leads in the case.
He saw who submitted swabs in the course of that
investigation. And he testified without
éontradiqtion that there was never a swab obtained

from anybody named Ernest Behrens. There was no
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Ernest Behrens involved in the Tamiami

investigation. It was Ernesto Behrens. An O was
left off. It was a simple mistake. WNow, I'll get
to this in a second.

And they're probably going to get you to
believe that these swabs were not Ernesto Behrens'
swabs. They were somebody else's swabs: Ernest
Behrens who doesn't exist. That's what they going
to try to gelt you to believe.

So the court's going to instruct you as
follows and I ask you to listen to this
instruction. A reasonable doubt is not a possible
doubt, a speculative, imaginary or forced doubt.
Such a doubt must not influence you to return a
verdict of not guilty if you have an abiding

conviction of guilt.

Their effort to have you believe that
those swabs were submitted by somebody else is
nothing but their effort to try to raise the
possibility. Possibility or possible doubts are
not reasonable doubts. Have you speculate or
imagine. Speculative or imaginary doubbts are not
reasonable doubts. Or force you to conjecture.
Forced doubts are not reasonable doubts, that

somebody else provided these swabs. There's no
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torn or no apparent tampering with 1t?

A No, there was not.
0. Okav. What did you do with that top.
sheet?
" A. Again, I did a wvisual exam. I did find

one small stain that I'did test for acid
pchosphatase and it was negative. At that point, I
again went and I did a laser examination with
negative results.
There was also some trace evidence. And

what I mean by that, hairs and fibers that T
collected and I packaged and I put back in with
the bag. I'm sorry. Back with the sheetl.

Q. Okay. Hew long did it take vou to do the

testing on the sheet and the dress?

A. Probably about an houzx.
Q. Okay. So you did it all in the same day?
A, Yes, I did.

THE COQURT: Counsel, can I see you
briefly for one second?

[WHEREUPON, the following sidebar
discussion was had]

THE COURT: I'm just catching in the
corner of my eye, I think it's the last juror, it

looks like he's getting ready to nod.
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MR. TERRELL: I can't imagine why.

THE COURT: So is this an appropriate
time to take a break?

MR. SEGAL: Is it me?

THE COURT: No. You're titilating. So
is this a good time —- is this a good time to
break?

MR. SEGAL: Sure. That's fine.

[WHEREUPON, the sidebar discussion was

concluded]

THE COURT: Okay. Ladies and gentlemen,

‘T think this is probably a good time that we take

a stretch break. A couple of comments.
First of all, don't discuss this case
among yourselves. Don't discuss it with anybody

else. And certainly, don't form any definite or

~fixed opinion on the merits of this case.

Please be outside these doors no later
than 10:3C and make sure you have your personal
items with vou. Thank you.

[WHEREUPON, the jury panel left the

courtroom]

MR. TERRELL: I see what's going on here,

your honor. You want them refreshed before we get

to the evidence.
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THE CQURT: Actually, I thought I saw his
head moving and it hurt my neck.

[WHEREUPON, a short recess was taken]

THE CQURT: All right. Let the record
show_that Mr. Behrens, Mr. Segal, Ms. Shelowilitsz,

Mr. Terrel are present.

Ms. Marchese —-- 1is that how you pronounce
it —

THE WITNESS: Yes.

THE COURT: —-— 18 present.

Henry, are they all out there?

THE SHERIFF: Yes, judge.

THE COURT: Okay. Bring in the jury,
please.

MR. SEGAL: There's one missing.

THE COURT: One missing.

MR. TERRELL: Judge, before he gets the
jury, my office has made contact with Dr. Shea
with Mr. Segal's knowledge.‘ He is going to be
available by phone to explain that to me so I can
explain it to Mr. Segal from a gquarter to 12:00
until guarter after 12:00 so if there's any way
within that half hour that we can dismiss for

lunech, I'll be able to get that information for

Mxr. Segal.
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indeed the correct antibiotic.
So it's in wide use.
Q. OCkay. Lgain, RFLP testing was done in

this case.

Can yoﬁ kind of briefly explain what RFLP
testing accomplishes, how that works as far as the
forensic DNA analysis?

A. Sure. There —-— the acronym, RFLP, simply
says Restriction Fragment Length Polymorphism.
And what that means is, a fragment is a piece of
something. Restrictiﬁn is a tool that we'wve used
for probably 25 or 30 years in molecular biology
now. It's an enzyme that cuts at a very, very
specific place. Buman beings have strands of DHNA
that are comprised in total of three billion base
pairs or DNA letters.

Q. Base pairs —- I'm taking advantage of
your time?

THE COURT: Mr. Segal, can I see counsel
for one second, please? I'm sorry.

[WHEREUPCON, the following sidebar
discussion was commenced]

THE COURT: You're certainly not to take
this personally but this is probably an

appropriate time to take a stretch break.
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MR. TERRELL: The one juror was asleep,
wasn't hev?
THE COURT: He wasn't asleep. Okay.

We'll take a break.

[WHEREUPON, the sidebar discussion was
concluded]

THE COURT: Okay. At this time, ladies
and gentlemen, we're going to take a brief stretch
break.

A couple cof comments. First of all,
don't leave any personal items in the jury box.
Make sure you take your personal things with you.
Don't discuss this case among yourselves. Don't
discuss it with an?body else. And certainly don't
form and definite or fixed opinion on teh merits
of the case.

Please be ocutside these doors no later
than, let's say, gquarter after 3:00. Thank you

very much.,

{WHEREUPON, the jury panel left the
courtroom]

THE COURT: A1l right. Let's just ~- the
record will show the Jjury's left the courtroom.

And, doctor, I'll just please instruct

you not to discuss your testimony with anybody



10
11
12
13
14
15
16
17

18

19

20

21

22

23

24

25

el
e

1023

"during our break.

MR. SEGAL: Judge, can we argue about
which one of us put him to sleep?

[WHEREUPON, a short recess was taken]

THE COURT: Let the record show that
Mr. Behrens, Ms. Shelowitz, Mr. Terrell, Mr. Segal
are present and our witness is present,

Again, Mr. Behrens is present, Mr. Segal,

Mr. Terrell, Ms. Shelowitz, our witness is

present.

THE SHERIFF: The jury coming in.

{wHEREUPON, the jury panel entered the
courtrocom]

THE COURT: OQOkay. Welcome back, ladies
and gentlemen. Jusit before we begin, for those of
you who don't have anything to drink, does anybody
want to get any water? Okay. Help vyourself.

Okay, Mr. Segal.

BY MR. SEGAL:

Q. Does that show the structure of the DNA
molecule?
A, Yes. The —- actually, the letters that I

was referring to, that we three billion pairs in
each cell, are the spheres on either side so they

come in pairs and they're tied together by little
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then pick the most common one. And the most
common here is one out of 14 billion,

MR. TERRELL: Judge, may I have a brief
sidebar, please?

THE COQURT: Yes.

[WﬁEREUPON, the following sidebar
discussion was commenced]

MR. TERRELL: I see ogne Jjuror -—- at least
one Jjuror who is sleeping. I suggest that maybe
we could take a break because cross is going to
start after this and I want them to be a little
bit fresh. This 18 really important stuff;

THE COURT: All right. Let's finish
this.

[WHEREUPON, the sidebar discussion was
concluded]

BY MR. SEGAL:

0. So the multiple databases are calculated
and used if basically there's no ~~ there's no
specific evidence as to the race or the heritage
or the ethnicity of the person that committed thé
crime; correct?

A, That's correct..

MR. SEGAL: Okay. I have nothing

further, vour honor.

;
Y
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Mr. Terrell, what's the discovery issue
you want to present to me?

MR. TERRELL: Judge, I was -- just
received a long list ¢f names and numbers. and I
don't know who it's prepared by but I'wve never
seen it prior tec today and the state I think is
Erying introduce this into evidcnce or use this as
an exhibit. I've never been informed of it. I
haven't had time to guestion -- to look into it to
See the accuracy of.it and who prepared it.

THE COURT: Can I just take a look at it
for one second?

MR. TERRELL: Sure.

MR. TERRELL: And what significance it

has.

THE CQURT: Here you go. Well, let me

‘ask first. What's your position, Mr. Scgal, as to

whether or not Lthis is or is not a discovery

violation?

MR, SEGAL: Judge, he has not seen 1t
before. Of course, Ms. Hinz has been on the
witness list since the beginning of the case.

They never took her deposition that I'm aware of,

.never asked her guestions, never explored at all

in any fashion the processing of this evidence.
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They never took a,.-— they had the opportunity to
do so. They never did. Never expressed an
interest in that. Never did so.

THE COURT: Let me ask this and then
we'll come back to that. Was Ms. Hinz deposed?

MR. TERRELL: No, Jjudge.

THE COURT: Okay. Let me asgsk this
gquestion. Wwhy don't you inguire of Ms. Hinz at
least to establish for the court as part of the
Richard hearing what in fact this.piece 0of paper

is. Why don't you go ahead and —-

MR. SEGAL: Okay. She already said a
couple of things before but I'll do it again.

DIRECT EXAMINATION

BY MR. SEGAL:

'Q. This paper here is called a list for a

case number; is that correct?

A. Right.

Q. The case number 1is at the top of the
paper?

A, Right.

0. Is that one o©f the case numbers that's

assigned to the homicides that were being
investigated?

A. Right.
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that in front of the jury. Assuming you do that
in front of the jury, you can certainly -—-—

MR; TERRELL: And she's not an expert in
handwriting.

THE COURT:‘ It's a gquestion of
familiarity. . Thank vou.

[WHEREUPON, the sidebér discussion was

concluded]

THE COURT: So at this time, I'm going to
gsustain the obijection.
You may proceed, Mr. Segal.

BY MR. SEGAL:

Q. Ms. Hinz, State's Identification U for
identification, who wrote all these names and

numbers in there?

A, That would have been Theresa Merit.
Q. Who is Theresa Merit?
A She is —— was a c¢riminalist Lthat was

assigned to the same po;ition that I was, that she
examined evidence when it first came into the
laboratory and, then would prepare the samples for
DNA. She's no longer with our laboratory. She
retired about tﬁo years ago, I think it was.

Q. Ckay. And she lives out of Florida

gsomewhere?
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A. Yes, she does.

Q. Now, how do you know that's her
handwriting?

A, I recognize her handwriting. And then
also, she has her initials on the property receipt

to show that -- that she alsc saw those samples

and the property receipt.

Q. But how long did you work with Theresa
Merdit?
A, I've been there almost 11 years and I

think it was two years ago she retired so I would
have known her for about actually nine years that
I was working there permanently and then I knew
her for a couple 0of years before that when I

worked in college as an internship.

Q. With the Crime Lab?

A. I've known her longer than eight years.
Q. Okay.

A, I mean, longer than 11 years. I'm sorry.
0. Ckay. ©Of the 11 years or so years that’

you've known her, have vou seen her writing on an
ongoing basis for that 11 years?

A Yegs.

Q. And is there any doubt in your mind that

the handwriting on here is Theresa Merit's —
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aA.. | No.
Q. - —-- from the 11 years that you've seen her
writing?
A, No, no doubt.

MR. SEGAL: Your honor, at this time, 1'Qd
meve this into evidence.

THE COURT: Mr. Terrell?

MR. TERRELL: Same objection.

THE COURT: Okay. I'm going to overrule
the objection and State's U for identification
will be admitted as State's No. 19.

[STATE'S EXHIBIT NO. 19 admitted into
evidence]

ME. SEGAL: Thank you.

BY MR. SEGAL:

Q. And again, in the lower right-hangd

portion of this running list, it has 232, Ernesto

Behrens?
aA. It has number 232, Ernesto Behrens; vyes.
Q. Okay. And was that item one of the items

you probably used in preparing the card that the

Plantation Police picked up?
A. I would say vyves, that I relied on any of
the items that had number 232 on them in order to

formulate that this item 232 must be from Ernesto
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this period of time back in 19985; correct?

A. Yes.

Q. Okay. And vou processed the swab, 1f T
understand it right, what you do is, you take it

into the lab.

You separate the swabs from the property

receipt; correct?

A, I don't particularly do that; no.

Q. Ckay. But they are separated?

a. Right.

Q. Okay. And at one point or another, these
swabs were separate —— I'm sorry —— those swabs

were separated from the property receipt that it

came in with; correct?
a, Right, right.
Q. Somebody takes those swabs and they

attach them to a three by_five index card;

correct?
a. Right.
0. So that we're absolutely clear. You did

not do that to those swabs; correct?

A. Right.

Q. Somebody else handled those swabs?

A. . Right.

0. We see two 6f these on the index carg;
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correct?.

A. Right.
Q. But that's not the number of swabsg that

came into the lab; is that correct?

A. Right.

Q. Okay. Detective Moore submitted only two

swabs to the Miami-Dade Police Department Crime

Lab; correct?

A, No. He —— % believe there were either
three or four swabs submitted.

Q. Are you sure he suﬁmitted three or four
swabs as oppeosed to two swabs?

A. Yes. There were have been two swab
packets but there would have been within each
packet two one or two swabs bécause some packets
we did see only had one swab in it so we only

received three swabs total.

Q. If you you didn't receive the swabs and
you did not process the swabs and Detective Moore
gays he submitted two swabs, how can you say that
there's three or four swabs ?

MR. SEGAL: Your honor, I'm going to
object to him asking Ms. Hinz to characterize

somebody's else testimony.

THE COURT: I'm going to overrule the



171

12
13
14
15
16
17
18
19
20
21

22
23

24

809

objection. I don't think that's what he's asking.
THE WITNESS: I'm sorry. Can you repeat

it?

BY MR. TERRELL:

Q. Ckay. If ~— 1if Detective Moore gubmitted
two swabs to the laboratory and you-did not
process those swabs but now you're saying that
there's three or four swabs, how can you say the
number of swabs that came intoc Miami-Dade?

A. I can tell you the number —- 1f I look at
the card, I can tell you how many we have on our

card and how many are on that card.

o. Well, how many dc you have on your card?

A, There's either one or two left on my
card.

Q. Where's your card?

A. My card is in the laboratory.

0. Okay. You didn't bring your card?

A No.

Q. So you're absolutely positively, there

was more than two swabs submitted by Detective

Moore?
A Yes.
Q. No matter what anybody says, you're

positive of that?
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A, | Yes. Because -—-
Q. Would you agree that if Detective Mcore
on;y submitted two swabs and yet you savy: Well, I
gave two to Broward and I kept one or two to
myself, which makesg three or four, then there's a
problem?
MR. SEGAL: Objection.
THE COURT: Sustained.
THE WITNESS: I wouldn't say there's -—-
THE COURT: No. Just wait, ma'am.
THE WITNESS: Oh, I'm sorry.

BY MR. TERRELL:

Q. Would it be normal for a person to submit
two swabs and then they multiply while they're at

the lab?
A, I would say they didn't multiply. I

would say that if you ask most detectives how many
swabs they submit, routinely they might say two
when there's actually four because they refer to
swab packets and they do not realize that there
are two packets in a packet. That's from my
experience, having been there almost 11 vears.

Q. Okay. But you're certainly not sitting
there, suggesting that that's exactly what

Sargeant Moore did, are you?
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SWORN AFFIDAVIT

FROM: LAB CORP, LABORATORY CORPORATION OF AMERICA
MRS. KISENBERG, PH.D
P. Q. BOX 13973
1912 ALEXANDER DRIVE
RESEARCH TRIANGLE PARK, NORTH CAROLINA 27709

TO: IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAY, CURCUIT IN
AND FOR BROWARD COUNTY FLORIDA

REF.: STATIE OF FLORIDA v. ERNESTO BEHRENS CASE NO.: 98-5739 CF10A

To Whom It May Concerns:

The following questions have been presented to us for exphcnt answers by Mr. Emesto
Behrens, therefore, based on Lab Corp’s exclusive pride and mission statement, we answer the

following questions in their entirety.

1. Would it be scientiﬁcally possible and reliable to conduct a (RFLP) DNA testing
and a (PCR) DNA testing using one single spermatozoa cell? Yes or No, Please explain your
answer.

2. What 15 the size of one spermatozoa cell?

3. What is the nanogram or picogram weight of one spermatozod-cell? 4 i< r o arine, y -

4, What is the minimum amount of spermatozoa cell [s] required to perform a reliable
scientific test using (RFLP) and (PCR)? Please explain your answer.

5. Is there a minimurn required size of DNA sample{s] needed to perform a (RFLP)
DNA test versus a (PCR) DNA test? Yes or No, Please cxplmn yOour answer,

6. Upon a normal healthy male ejaculation, approximately how many spermatozoa
cells are released?

7. Based upon the DNA protocol community is it possible to recheck/retest evidence
that has been (RFLP) tested, with the new (PCR) test? Please explain your answer.

8. When viewing (RFLP) or (PCR) DNA forms of tests individually, the National
Resource Council recomumends the use of which test when the forensic evidence is oid, small, and
partially degraded? Please explain your answer.

9. Is its possible to extract DNA from human hair? Yes or No



10. What is the specific type of DNA test that must be used when the evidence is
human hair? Please explain your answer.

11, Is the (PCR) test a more sophisticated test in opposed to the (RFLP) test? Yes or
No, Please explain your answer.

12, Would it be safe to say that this company recommends that all evidence collected
from the crime scene be DNA tested, and not just partial evidence? Please explain your answer.

Based on the articulate facts therein the cover letter attached to this questionnaire it
would be wise and parallel to this corporation recommendation to perform a (PCR) DNA
test on the remaining untested evidence, to corroborate the reliability of the previous?
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L.ahoratory Corporation of Amerliga® Haldings
PO, Box 13873

1912 Alexander Drive

Research Triangle Park, North Carolina 27703

Telephene: 800-533-0567
Fax; 918-361-7737

September 30, 2003

ENB, INC.

2740 NE 47 Street
Lighthouse Point, FL 33064
Attn: Mrs. Holder

RE: Mr. Emesto Behrens #0-732564
Case No.: 98-5739 CF10A
FS Lab #F03-4525

Dear Mrs. Holder:;

Pursuant to your request for answers to the questions that yon provided, Iam providing
the following responses:

1. Based on the DN'A quantity requirements.for RFLP and PCR analysis it is
my opinion that it is not scientifically possible to obtain reliable results

-from one single spermatozoa cell using traditional. published 7w, <y i b on L

- -

methodologies.

2. The human sperm cell consists of 2 head 0.005 by .003 mum and a tail .05

m long.
3. The weight of a spermatozoa cell is not a determining fact in RFLP or
PCR analysis,
4, The minimum amount of spexmatozoa required for RFLP and PCR analysis would

depend on the quant1ty of DNA in each sperm cell. The average amount'of DNA
in a single sperm cell is approximately 3.5 pg.

5. The average minimum amowunt of DNA required for RFLP is
approximately 50 ng and the average minimum amount of DNA required
for PCR is approximately .1 ng. Itis possible to get results from samples
with less DNA than the suggested amounts of DNA. depending on the
quality of the DNA.

6. The average amount of seminal fluid in a normal healthy male B_] jaculation
is 2,5 t0 3.5 ml comammg 200 to 300 million sperm cells.

Page 1 of 2
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If there 1s enough evidence remaining, you can retest the evidence with
PCR using excepted protocols.

Do to the lower DNA quantity and quality requirements associated with
PCR analysis PCR would be the best method of analy51s for old, small and
partially degraded samples. Few labs if any are still using RFLP methods.

Yes it is possible to extract DNA. from human hair.

There are two types of PCR methodologies that can be used for hair

.analysis. If'the hair has an intact xoot it can be tested using nuclear DINA

methods, if there is not a root present on the hair mitochondr jal DNA.
method must be uscd.

No I would not say that PCR. testing is more sophisticated than RFLP.
They are simply two different typ es of methodologies used in forensic
identity testing. RFLP is an older method of analysis requiring higher
quality and quantity of DNA. than the PCR method. PCR produces results
in days vs. RFLP, which talkes months.

LabCorp can not suggest to a client that all evidence collected from a
crime scene be tested. The type and number samples tested would depend
on the particular circumstances involved with that particular case.

Advancements in DNA testing technology have made it possible to obtain
results from evidence that in the pass yielded none. Due to the lower DNA
quantity and quality requiremients for PCR analysis evidence prevmusly

. analyzed sing RFLP yielding fio results mayiow yield reslts usuig PERAbr Tt e ot

technology.

Once a case has been accepted for testing the details of that particular case
will be reviewed at that time. It is not the policy of LabCorp to suggest to
clients what samples they should submit for testing,

Should you need additional information or have any ques‘uons please gwe me acall at
: 1-800-533-0567 ext.-3209. : . .

" Sincerely,

Anthony

D. U T

inston

Associate Technical Director
Forensic Identity Testing

Page2 of 2
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CERTIFICATE OF SERVICE

I, ﬁr%mw pl MP’)YMVL— the preparer of the answers herein, cernfy that a
copy of this entire docushent has been placed in Lab Corp’s file and the original signed and sworn
copy has been placed in the United States Postal Service possessmn to be delivered to the

following individuals:

Mrs. Holder, in the interest State of Florida v. Ernesto Behrens, Case No.: 98-5739CF10A.
EBN, INC.

P.O. Box 1592

Pompano Beach, Florida 33061

(554) 786-8619

on this, _| day of AC4pbry”  2003.

B
" LABCORP,LD.No.. AW
P. O. BOX 13973
1912 ALEXANDER DRIVE
RESEARCH TRIANGLE PARK,
NORTH CAROLINA 27709

o _NQ_IA_EX _
R T LA NI e T Py e "'.'.'"t-:'-x‘;'."-""f [
Befora me the undersxgned authonty, tbls daypersonally appeared,
ﬂnﬁﬂmw D, tinsism , Asidciote Téc.a.uma.Lb_gc_cég&__
“ NAME Title
Who first being duly sworn, states that he or she is the md1v1dual that prowded the answers and

responses outlined on the answers sheet[s]. Based on the facts and summary provided in the cover
letter from EBN INC, in the interest of Mr. Ernesto Behrens, case no.: 98-5739-CF10A. Thercby,
certifying that the answers and responses have been thoroughly read and having
personal/professional knowledge of the forgoing herein are true and correct.

18/

Sworn toand subscribed before me this | 5T day of O
/ S/M,é_’.m__, My Commission Bxpires: Jat 3/, 2699
wJtiire A Hhot Notary No.: .

Notary Public, State of North Carolina

Type'of identification used? Personally known ¥ , or produced identification
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A. Yes. I believe that's entered.

MR. SEGAL: It's not been offered into

evidence.

THE COURT: It's not been offered into

evidence.

. BY M3, SHELOWITZ:

Q. Can you tell the ladies and gentlemen of

the jury what time that went into evidence?

AL The same day, on the 15th. I would have
turned it all in as one composite. I believe I
turned it in this white box that's here. It was

all put in one box.

0. Sc looking at yvour property receipt where
there is no time and date that it was collected,
all we know is that it was turned into evidence
three days after the crime, on the 15th?

A. That's correct.

0. The fingerprints thaf were of value, you
never tested them against a Bobby Keis?

A, That name does ring a bell.

0. And you never tested them to a Rick
Vance, did you?

A, I did not. I can tell you for sure
because I normally mark on the back of the

envelope the suspect names that I check it
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A. The fitted sheet cane into the laboratory

on the 30th of June. I did not do an analysis —-—

of 1995.
Q. Ckay.
B. I did not look at it until the 18th of

September, 1995.

Q. - You just testified that it came in —- the

Fitted sheet came in on the 30th of June of 1895;

correct?

A, Yes .
Q. And can you tell the ladies and gentlemen
of the jury when the other evidence came in: The

pillowcase, the top sheet, the rape kit?

A. ‘The rape —-— the rape kit came in on the

15th of May -——

Q. Okay.

A. ~— 1995. originally, the only thing that
came in was the —— well, T'm sorry. I was looking
at this property sheet —-— would be the flat sheet.

and that was the 18th of May, 1995.

Q. okay.

A, The black and white print dress alsoc came
on the 18th of May. 1965.

Q. okay. So would you agree that by the

18th of May, 1985, you received all the evidence
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except for this fitted sheel?

A. Yes. The fitted sheet did not come into

the laboratory until the 30th of June. That's

correct.

Q. And that's some —-— about 40 da?s later;
correct?

A. That wag —— yes. That was upon reguest

though by myself.

Q. Okay. And even though it came in in June

of 1995, you didn't test it, did you?

A. Npt at that time; no.

Q. You had no instructions to test it, didl
you?

A. No. Originally, they had asked -~ or

maybe I should back up. It's policy of the
laboratory Ehat when a case comes in of a sexual
battery nature and a suspect is not listed, tha@
only the rape kit or the SATC kit is analyzed.
and that was standard policy.

In this case, they put in a special
request for me to analyze additional evidence.
And coriginally, the black and white dress and the
top sheet came in and I did that. Then they put
in ancther reguest. I'm sorry. I asked them to

bring me the other sheet and that's what they did
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and then I ended up testing that one also.
Q. Did you receive any instructions when you
got the fitted sheet?
A. 't just says: DNA and possible sheets

folded envelope style, inward pillowcase removed,
ingside out.

Q. Okay. And that was the general
ingtrucktion to all of it; correct?

A. Yes.

Q. I'm talking specifically about the fitted
sheet that you didn't receive until June, did you

receive instructions on that sheet to do anything

specific to it?

A, Again, on the property receipt, just
check for semen, hairs and fibers. Nothing
direct.

Q. Okay. Well, let's ask this question.

When did that property receipt -— when

did you receive that property receipt?

A. This is the property receipt that came in

with the flat sheet.

Q. Which was when?
A. The 18th of May,.
Q. Okavy. S0 when you received the fitted

sheet in June, did you receilve any different
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instructions? ©Let's try it that way.

A, No. Because 1t was on the same property
receipt.
Q. Were there any notations with the Ffitted

sheet like check this or there were wet gpots
here, anything to that effect?

A. No.
0. S0 vou receive it in June, 1995,
You don't test it, do you?
A, In June? No, I do not.
0. Okay. In fact, it sits for another four
months; correct?
a. Three monlths. Yes.

0. Ckay. 3o you take the sheet out in
September, three months lafer, four months after
the incident or five and you do a visual
inspection of it; correct? |

A. That's correct.

Q. And you notice several stains on this
sheet, don't you?

A.. Yes, I do.

Q. And is it your testimony that vou don't

remember a kind of a big yellowish stain right in

the middle of the sheet?

A I don't know 1f I made mention of that or
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Q. 'Let's go back over something, when the
Lab received the fitted sheet.
A, Okay,
Q. Can you look at your property receipt.
Do yoﬁ have a property receipt, do you
not, that contains all the bedding in this case;

correct?

MR. TERRELL: Objection to leading
guestions, judge.

MR. SEGAL: I'm sorry.

THE COURT: Sustainéd.

BY MR. SEGAL:

Q. Do you have —— do you have any property

receipts that contain all of the bedding in this

case?

A. Yes, I do.

Q. What does that property receipt reflect
as to when all the bedding —— all the bedding came

into the Browérd Sheriff's 0Office Crime Lab?

A. All the bedding did not come into the
Sheriff's Office Crime Lab. Originally, the sheet
came in. And then afterwards, the fitted sheet

came in. The other pieces did not come into the

laboratory.

Q. Which other picces?
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A. I(m'sorry. The comforter and a
pillowcase.

0. Okay. But the two sheets themselves ——

A. Yes.

0. — wHen did the two sheets come into the
labeoratory?

A. The top sheet came in on the 18th of May,

1985, And then the fitted sheet came in on the

30th of June, 1995.

Q. You gave a depesition in this case, did

you not?

A. Yes, I did.

Q. On June 28th of 20007

A. I believe that was the date; vyes.

Q. Okavy. I ask you to just read pages 15

and 16 of your deposition. Actually, page 15 and

to line 14 on page 16.

MR. TERRELL: Excuse me. What page?
MR. SEGAL: Fifteen and 16.
THE WITNESS: Okay.

BY MR. SEGAL:

Q. Did you refer to the fitted sheet being

re-submitted on June 30th?

A, Originally, I had; yes. And then when I

looked at the property receipt again, I stated
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that ~— I'm assuming that the sheet only ——.that
it came back the second time would be the fitted
sheet because that's the one I looked at the
second time.

Q. Okay. But you said it had been
re—-submitted to be looked at the second time;
correct?

A, Correct.

0. -~ Be—-submitied means it had been submitted
initially; correct?

MR. TERRELL: Objecticon. Leading.
THE COURT: Overruled.
THE WITNESS: Yes.

BY MR. SEGAL:

Q. Do you know whether that fitted sheet -had
come in the first time the sheets came in on May

T8th?

A When I look at the property receipt, it
only says sheet and that came in on the 18th of
May .

Q. Okay. But then back, on June 30th, what
terminology is used for what's submitted that
time?

L. Sheet only.

0. Okay. So they ‘used the same term, sheet;
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correct?

A. Correct.

Q. So how do you know that the fitted sheet
didn't come in on May 18th when it says sheet?

MR. TERRELL: OCbjection té leading.

THE COURT: Overruled. Overruled. She
can answer the guestion.

THE WITNESS: When the sheet came iﬁ on
the 18th.of May, according to my notes in June,
there was only one sheet. I wouldn't have looked
at one without the other if they had both come in,
o ‘ .

MR. SEGAL: That's all right..

THE WITNESS: ~w— on the 21st of June,
that particulaf sheet goes back to the agency.
And then on the Bch of June, a sheet comes back.

Well, I would have to make the assumption it

wasn't the same sheet. I've already analyzed that
one. So that's when the fitted sheet came in. So
the top sheet came in. The top sheet went back.

The fittbted sheet came in.

BY MR. SEGAL:

Q. So a lot of the testimony then about what
sheet came in at which time is bhased on

assumptions?
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MR. TERRELL: Obijection, judge.
THE COURT: Sustained.
BY MR. SEGAL:
o. You said ~—- you used the term assumed
several times.

Is 1t your testimony now about when the
sheet came in, that —— you used the terminology
assumption to méan which sheet came in at which
time, 1is assumption?

A, I make that assumption but I also base it
on what I aﬁalyzed. Again, I —— I can't imagine

why, 1f both sheets came in, I wouldn't analyze

them both at the same time. That would have

certainly been more productive, more
time—-consuming. S0 again, it is an assumption but
I'm assuming that the flat sheet came in. Once I
did the analysis, it went back. It was negative.
They sent me the fitted sheet to do the analysis
on.

Q. Mr. Terrell asked you about if two swabs

became four swabs, would it be a problem.

Do you remember those gquestions?

A. Yés.

Q. Now, if the characterization of an item

as a swab, when it's really a packet containin
g
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R Lengthy mvcstwation rcsultcd n obtmnmw Detective Steven Gei]er affidavit to arrest S

EOERS 'On-Océolb'er CS 2000 (post Qerdic'theniée ;.
k all relafed DNA tests and the amount of DNA swabs pertamm gto Ernesto Behrens I‘

AFFIDAVIT OF CARY M. KULTAU

s .

State of Florlda Vs, Emesto Behrens
08-5739CFI0A

Cary M. Kultau, who afler being duly sworn according to law states:

¢ Tamcurrently a Florida licensed Private Investigator for 13 years. I have prior

certified Florida law enforcement experience of 13 years, most of which T served as a

‘crime agaznst personﬁhomxcrde detective,

' Erne:,.to Behre-zs dated May 13, 1997. In th;s docuﬂent Detectzw Geller outlines i in .

 detail the DNA evrdennar} link of Vu:tlms -

cases B : . ) B N

e Exchibit A aﬁta‘che’d

contacted both the Palm Beach County and Dadc County Cnme Iaboratonss

| : ¢ PalmBeach County Sheriff's Laboratory responéied_. timely and disctosed new

¢ Dicnow that the attorneys defending Mr. Befirens in the [T

evidence. An upgraded DINA test had been conducted comparihg vic:g:irn'-

_) evidence with Ernesto Behrens DINA standard. The result was negative,

although a prior DNA laboratory test in Broward County produced positive results.

Exhibit B attached

| case) T'was requested to documentl o



¥

¢ I personally met with attorney Ty Terrell (defended Frnesto Behreas in the [

B case). Terrell reviewed the new evidence and confirmed that the state of

e e 5 R AR

Florida never prowaed this information durmg the process of discovery. If T erreli

knew this, preparing for the trial and the actual trial would have changed in many

ways.

¢ Inmy professional opinion if this newly discovered evidence was known ta the
defense this would have altered the case preparation and trial strategy to a great

extent. In addition, this new evidence is exculpatory in nature and creates reasonable

_ doubt

) <4 Itook considerable time and efForts coatactmrr Dade County crime Eabomtory

’ . reﬂardmg the ongmdl DNA standa.rd taken from Emesto Behrens A responsc via f:m

was recewed from the iaboratmy superwsor Wlllard “Bud” Stuver reﬂecttng the '
only documuntataon was a property réceipt that reads one ( D ora swab spemmen Df
R Emﬂsto Behrens was 1mpounded Mr. Siuver wrote that the Dacie labomtcry cun'enﬂv

possessed twa (”) swabs of the original four (4) spemmens ThlS m fact is not -l -'f o SREES

L Cons1stent and has no basis compared with Ihe prOPBWY recelpt M}’ ef”’orts t0 3‘30&3 :
any other Dade County “Behrens” documentanon was negauve L T i

- Extibit C attached s
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o] Docket Ne. _ Paga
- NTHE COUNTY/CIRGUIT COURT OF THE SEVENTEENTHJUBIGIAL CIRGHT, .
- i .1, NAND FOBBROWARD COUNTY, FLOAIDA, TSI

\...._..‘ . _-,,-:,- Zu uh:(;,.‘-‘ -.;»J:r;:'_ai‘;. :}‘." 4 . N i oy
'STP.TE OF FLORIDA f’-‘ LR ;f«*’gv _ ‘,, At
) T P‘ia!nhl‘f, ' Lt ”
Lo e e o -
VS' l '.‘u.'" :‘ -
ERNESTO JOSE BEHRENS o ol
R/ DOB 11/10/64%

BEFORE ME, Judge of the Circuil Court in and far Browaed County, perscnaliy

. ley '
came Decective Stgven Gel . who, after being
duly sworn, deposes and says that on the __12Eh day of _May , AD. 1933

Ernesto Jose Behrens

in thy Goun_ty and State aforesaid, one

did then and thers unlawfully:

Vietim ¢l: On  Septembex 12th, 19%4, the Coral Springsm Police
Department inveabtigated an armed remidential burglary, documented undexr
cage nuober 94-6152, which occurred at 11885 Royal Palm Blvd., Coral
Springes, Broward County, Florida. In responge: t¢ an AFIZ8 hit, on
October 25th, 1596, Coral Springs Latent Examiner Joel Geller pomitively

- matched latent fingerprinta found at the c¢rime mcene to Defendant

Ernegto Behrenm.

Vicbim &2 On  Qctaber 2lyt, 1993 vhe Coral Springs Polirce
Department investigated an &rmed Res;dg t;al_Burﬁ;a; and Sexual Battery

which oceurred at B E G E, Coral Springs,
Broward County, Floriia. This cage remasned ungolved until the

latent fingerprint identification of Erncsto BDehrenn in the previous
offenme, The puspect depcription matched that of Ernesto Behrens, aso
Coral Springe Detective Barbara Haydu prepared a photo lineup,
anorparatxnr a picture of Ernesto Behrens. The lineup was shown to the
victim, B B 1 F and without any hesitation and with great
emotion, she positively identified Ernesto Behrens as the persen who
illegally entered her apartmant and who committed the offense of -Sexual

Battery.

Cn  April 2lat. 1997 Detective Haydu secured a warrant to arremt
Ernesto Behrens for viclating Florida State Statute 810, 02{2}. Burglary,
and Flprxda State Statute 794.011¢3), Sexunal Battery.. - P e
Vietim $3: On May 12, 1985, at approximately 0430 houra, the
defendant illegally entered the victim's apartment located at 750 N.W.
91 Terrace, Plantation, DProward County, Florida. Entrance into the
apartment was gained by tha defendant via the kitehen window., Once

W 77 /é [ c? 7 Y T

o nage _ of 3 pages
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AFFIDAVT TO ARREST Docket No,
Stato. ERNESTO JOSE BEBRENS T P
Ln&ide, the defendant went into victim Denise bedroor where mhe

wakg mleeping. He shined a flashlight in her face and when she began to
awake, used the light . to conceal his identity. The defendant told the
victim to place a pillow over her face so she could not mee him. The
vietim reported that she had submitted to his demand out of Fear that
the defendant would cause her physical harm. The defendant disrobed,
climbed on top of the vietim and told her to "feael thin". AL that
point, the victim felt what she believed to be a knife on her storach.

- The defendant advigad the vietim that she was teo "jerk” him off
and at that point grabbed the victim'a hand and placed it on his penis,
After being forced to gommit that act, the defendant climbed on top of
the wvictim’s upper torwso and told her to "hlow”™ him until he edaculated.
The defendant then forced his penis into the victim's mouth againat hey
will committing the act of mexual battery. Next, the defendant told the
vietim to turn over on to her stomach at which time he began to rub her
buttocks., A short time later the defendant had the vietim turn oveyr on
her back,. The defendant orderad the vichtim Lo expose her vagina and to
engage in manual masturbation while the defendant watched.

The vietim reported thabt while she wax being Zorced to touch
herself, the defendant ejaculated upen her thigh. The defendant picked
up an article of clothiny owned by the victim and wiped the gemen from
the victim's thigh using the clothing article. The clothing article was
thrown by the muspect on the floor and was later collected aa evidence
— by thir agengy. The defendant told the victinm te count to 500 before
ghe removed the pillow from her face. The victim reported hearing the
defendant dreas and leave the room. The victim immediately conkacted
chis agency via %11 to report the incident. Subszguently, bthe  vietim
way transported ©o the Sexual Assault Treatment Center where a rape
evidence kit was utilized and turned over to thia agency. The kit was

entered into property aa evidence.

Victim Denise [ sdvised that she did not appear to know the
suspect, She did not give him permission abt any time to enter her
apartment, or perform any of the acts that he committed upon her.

report from the DBroward County

om Hemen collected
i | and the

Plantation

A crime laboratory analyais
Sheriff's Office indicated an identical DNA match fra
in the Coral Springs case invelving victim $2 B2
positive identification of Ernesto Behrens, to the unaclved

- .. . Tha.olfsnse(s} set-forth-in-the-foreqoing Atfidavit tsiare contrary 1o tha statute(s) in such case mada
and provided, and against the peace and dignity of tha State of Florida.

Sworn o and subseribed bafors me )
thig e day of . )
AD S L, . )

)
)

Affiant

‘ (Saal ) c Y
hisy ey e 1w S DT dév@ﬁ:
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AFFIDAVIT TO ARBRFSY Dockat Mo, Page
Siste v, ERNESTO JOSE BSHRE?S ‘ L .

. e o p——

case, number 1619 -95«08

invelving an Armed Burglary and Sexual Battery
of wictim $3 In both canmes the suspect's memen wasg
collected. ‘from the crime scenes and submitted to the Broward Counbty
Sheriff's Office Crime Laboratory for analysis.

- probable cauge ' has been
committed the criminal

From thim corcluding Crime Lab report,
developed to believe that the suapect who
vielation of sexual battery in the Plantation case im the mame suspect
who committed the mexual battery in the Coral Springe caze. Crime lah
regulis indicated that the semen tested provided an identical DNA match

to each okher.

In addition to an identical DNA match in both cases the suspect
operated in & manney ao unigus and 30 similar that the offenses were
more than likely committed by the same person. For example, both
victima described the suspect as a Higpanic male with a alight Spaniah
accent. Alac, in both cawen the suspect wan armed with a screwdriver op
knife, and he placed a pillow over the face of his victims in an effort
te conceal his identity. - All of the victims wers women residing in an
apartment complex, and although no accomplice was ever heard oy
observed, the suspect led the vietims to believe that he was pot alone.
Upon completbion of the Sexual Battery, in the Plantation .case the
guspect demanded that the victim count to 500 before removing the pillow
which had been placed over her face, In the Coral Springs case, the
suapect ordered the victim to remain in a clomet for five (5) minutes.
These delays were to afford the puspect ample time to eacape.

believes that Probable Cause eximtn for
{1l DNA matches are identical in the
i atttery case of

Thexrefore, your  affiant
the arrest of Eraecato Behrens'
came of u:ct:.m #2 PR ond the Plamtabion Sexu
victim 3 FEEEEE [T $and that (2) victim §2 § was able to
poaitively xe.nxfy te puspechk ax Ernegto Behrens, 2 that (3) Ernestos
Behrens fingeprinte were positively matched to wictim $1  another case

involving a sexual deviant act.

It ahould be noted that when Ermesto Behrenw im taken into custody
a DNA mample from his person will be reguested through a court order.

OWAR
BR! certify s documvnl t{r;i:: al
(44
ang correcy covy of m: o o

WITHESS MY H

. —..Theoffensels) set-lorth-in the- foregoing Aflidavil ig7ace Sénitrary to%a-a@&%tﬁe‘
‘and provided, and agalnat the peace and dignity of the Stale of Florida,

Sworn ta and scnbe ore me
thlsm_j -3

)
day of y L)

AD. 18 9 ) /
/) {Seal }

" IUBGE, BiBCUR g
AHDD EADE page . of 2 .. peges
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Metro-Dade Police Bep artment
. Miami, Florida - 5
- USA |

H
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EAX COVER SHEET

Contidential requires immediam pick up

TO:  wm. cagy ¥, CULTAU :

PHONE: (934)a20-3154
FAM:  (954)429-0426

FROM: W&wigg@ —~ Forenale Blology Secktion
PHONE: (308) _s71-303 o
FAX: (308Y . a7niaurs |

SUBJECT:  PROPERTY RECEIPT OF ORAL SWAB SPECINER

w0 () Pages, Including Cover Sheat

REMARKS: pecasorsc 0UR ¥AX DAYED 10/05/2000, THE OMLY DOCUMENTATION

REGARDING SWARS FROM ME. ERNEST BEHRENS IS A PROPERTY RECEIPT SROWING
THARMITTAL OF THESE SWABS FEOM THE TMPOUNDING OFFICER T0 THE JABOGRATONY.
_THE WIANT-DADE POLICE DEPASTMENT CRIME. LABORATORY. NUREAU 15 PRESENTLY IN ——— - .. . .
QTS wORT

"' TEnSgyeston D THO OF TER ORIGINAL FOUR SWABS SUBMITTED WITS THAT RACEIFT,

" A COPY OF THAT RECRTPT ACCOMPANTRS 'THIS FAL.
T e il 00 Coni e u Sl Facalmbe mestage M GORFIDEN LIAL laformaton intended dady for ladhi

of catity named sbarer, IFibe reader of il mecsage b 201%e Intended tociplent, mmwmnugm::m;m
disirirution ar copy of thils comuuttication b sttictlly FROBIBITET and will be conshdend 18 3 Wortiou nverferases i
coaldentis} business reletionships. Additione/ly, nrunthorbred diueminstion of Sis confidintinl nfrmpr subrecis ot
crimigal and civil pemallies, If you beve recoived this comsmunisaton b error, plessc inmedbucly netity we by idz#&m
Tetus the srightl message s o8 tho sbove address vix the TLS. Posnd Beevicy. Thask you.
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BROWARD COUNTY SHERIFF s OFFICE Lab Number: 001867F
TP, 0T Box 9507 A L r————
Ft. Lauderdale, FL 33310
. - CRIME LABORATORY ANALYSIS REPORT i
To: Detective Hager' - ' C B 'sate. 09/27/95

Plantation Police Department
451 NW 70 Terr. . _
Plantatdion, FL 33317 -

o9, Oné green fitt_d she

.L; , Contact this lab w'en:_ T k) : ugtpﬁy.- Submitted iteds
will be analyzed_a d “én S0 DNA open case file.

foregoing
owledged

day of__ ' aitlipi | ‘_\*§§MgME£%
Matcheg : A

. by Donna J.

' . whi 1is p@fsona Ty_
4'_." W
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ERNESTO JOSE BEMRENS = =~ &
H/H DOB 11/10/64" .

BEFORE ME, Judge of the Circuit Court in and for Broward County, personally
Dervective Steven Geller

came , who, after being
duly sworn, deposes and gaye that on the __12tb day of _May , AD. 1095

in the County and Stete foresaid, one . Exnesto Jose Bshrens

did then and there unlawfully:

Vietim @1: On  September 12th, 1994, the Coral Springs Police
Department investigated an armed remidential burglary, documented under
cane number 94-6152, which occurred at 11885 Royal Palm Blvd., Coral
Springe, Broward County, Florida. In response to an AFI8 hit, on
October 23th, 1996, Coral Springs Latent Examiner Joel Geller pomitively
matched latent £ingerprinte found at the crime Beene to Defendant
Ernesto Behrens.

3 Vietim $2: On  Octabar

Departwment invemtigat
which occurred at | : : =
Broward County, Florid Thie caee had remalned unsolved
lavent fLingerprint identification of Ernesto Behrens in the previous
offense. The suspect description matched that of Ernesto Behrens, ao
Coral Springs Detective Barbara Haydue prepared & photo lineup,

2lyt, 1993 the Coral Springs Police

e and

iqca;pcratinﬂ a picture of Ernesto Behrens. The lineup was shown to the
victim, F ; 2, and without any hesitation and with great
emotion, ively iddentified Ernesto Behrens as the person who

illegally entered her apartment and who committed the offense of -Sexuval
Battery.

On April 2ilwet, 1997 Detective Haydu secured 2 warrant to arremt
Ernesto Behrens for violating Plorida Btate Statute BLU.02(2}, Burglarxy,
and Florida State Statute 794.011(3), Sexunal Battery.

Victim §3: On May 12, 1995, at approximately 0430 hours, the
defendant illegally entered the victim’'s apartment located at 750 N.W.
91 Terrace, Plantation, Broward County, Florida. Entrance into the
apartment was gained by the defendant via the kitchen window. Onece

9700832
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AFFIDAVIT TO ARRESY - Dockat No.
Statey, ERNESTO JOSE BEURENS

cage, number lﬁ;f =05, invelving an Armed Burglary and Sexual Battery

of victim £3 B : . In both cases the . suepect'®s osewmen was
collected from the crime ecenes and submitted to the Broward County
Sheriff'e Office Crime Laboratory for analysis.

from this concluding Crime Lab report, probable cauge has been
developad te believe that the suppect who comnitted the eriwinal
violation of gexual baktery in the Plantation caee dim the same suzpect
who committed the sexual battery in the Coral Springe case.  Crime lab
resultes indicated that the memen temted provided an identical DNA match

to each other.

in addition to an identical DNA match in both cases the asuspect
operated in & menner mo unigue and B0 similar that the offenses were
more than Jlikely committed by the same person. PFor example, both
victims described the suspect as a Hispanic male with a slight Spanish
actent. Almo, in both cases the suspect wasm armed with a screwdriver or
knife, and he placed & pillow over the face of his victims in an effort
to conceal his identity. All of the victime were women residing in an
spartment complex, and although no accomplice was ever heard or
observed, the suspect led the victims to believe that he was not alone,
Upon completion of the S8exual Battery, in the Plantation came the
suspect demanded that the victim count to 500 before removing the pillow
which had been placed over her face. In the Coral Springs case, the
suspect ordered the victim to remain in a clowet for five (5) minutes.
Theme delays were to afford the suspect ample time to escape.

Tharefore, your affiant believee that Probable Cause exipte for
the arrest of Ernesto Behrens: (1) DNA matchzs are identical in the
case of victim §2 diz and the Plantation Sexugl fattery case of
victin g3l B [ and that (2) victim 82 | wae able ¢to
pogitively 1dentify the suspect av Ernesto Behrens, and that (2) Ernesto
Behreng fingeprints were positively matched vo victim $1  another casme
involving a sexual deviant act.

It should be noted that when Ernesto Behrens ie taken into custody
a DNA sample from his person will be reguested through a court order.

BROWARD COUNTY, FLOR‘D; 0
| e s do;?r:;l?:l:z%inai.
ang correct co&g{ A .

The ofiensels) se! torth In the foregoing Affidavil is/are contrary somwg;
and provided, and against the peace and dignity of the State of Florida, fRUbL

S to and Ti
this __Z 3 ‘;Z;"oy _ﬁ
AD, 18 4 /
et e /’fl_tSem
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gﬁ; v, T%W%@g JOSE BEHRENS
fiiin bedroonr where she

inside, the defendant went into victim P

wae sleeping. He shined & flashlight in her face and when ghe began to
avake, used the Iight . to conceal his identity. The defendant told the
victim to place a pillow over her face 2o ghe could not see him. The
victin reported that she had gubmitted to hie Jdemand out of fear that
the defendant would caure her physical harm. The defendant dimsrobed,
climbed on top of the victim and told her to "feel +this". At that
point, the victim felt what she believed to be & knife on her stomach,

T

The defendant advised the victim that she waw to “jerk” him off
and at that point grabbed the vietim's hand and placed it on his penis.
After being forced to commit that act, the defendant climbed on top of
the victim's uppar torso and told her to "blow” him until he edaculated.
The defendant then forced his penim into the victim'e wasouth againest her
will committing the sct of wexual battery. HNext, the defendant told the
victinm Lo turn over on to her atomach at which time he began to rub her
buttocks. A short time later the defendant had the victim turn over on
her back., The defendant ordered the viciim to srxpose her vagina and to
engage in manual masturbation while the defendant watched,

The wvictim reported that while &she was being forced to touch -
herself, the defendant ejaculated upon her thigh. The defendant picked
up an article of oclothing owned by the victim and wiped the seman from
the victin'e thigh using the clothing article. The clothing article was
thrown by the suspect op the floor and wae later collected as evidence

«~ by this agency. The defendant told the victim to count to 500 before
ghe removed the pillow from her f£ace. The victim reported hearing the
defendant dress and leave the room. The vietim immediately contacted
this agency via 911 to report the incident., Subsequently, the victim
wag transported o the Sexusl Asmault Treatment Center where a rape
evidence kit was utilized and turned over to this agency. The kit was
entered into property as evidence.

Vietim | § advimed that ehe did not appear to know the
suppect., She - t give him permission at any time to enter her
apartment, or perform any of the acts that he committed upon her.

A eriwme laboratory analypis report from the
Sheriff'a Office indicated an identical DNA matc} .
in the Coral Springe case involving victim £2 i
pogitive identification of Ernesto Behrens, to the unmolved

Broward County

lantation

The offansa(a) et forth in the foregoing Affidavit Is/are contrary to tha statute!s) in such case mate
and provided, and against the peace and dignity of the State of Florida.

Sworn {0 and subscribed bafore me )
this.. day of — v )
AD S .. }

)
)

JUDGE, CIRCUIT COUR

02w DTV
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Docket No. Pabe

N THE CIRCUIT/COUNTY COURT OF THE BEVENTEENTH JUDICIAL CIRCUIT,
v - . 4N AND FOR BROWARD COUNTY, FLORIDA

.
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ERNESTO JOSE BENREHS : St
H/H DOE.11/10/64 : BROWARD COUNTY, FLORIDA
C e e e e e e e v e e : ““"‘b"*’ﬁﬁocumenf o be a it

’ “and coneet copy of m 2 ociginal
i THE NAME OF THE: STATE OF FLORIDA, TO ALL AND SINGULAR THE SHERRESSNSY Cian
OF THE STATE OF FLORIDA: on

WHEREAS Detective Steven Geller

12¢h Hay

oath balore ms that on tho _ day of

in the County aforeseki, one BErnesto Jose Behrens
éld then and there umawfuﬁy

-Bnter or remain in & structure, to-wit: & dwelling or curtilage
thereof, located at 756 NH.W. %) Terrace, City of Plantation, Broward
County,. Florida, property of [ . with intent to commit the
offende of seml B&ttery therein, n the course therein did commit

. & Esatt:ery 2 Hood by &ctually and intentionally touching or. -
(| against her will, contrary to FPlorida State

-
-

statute 810.921(4) .

: Baid Defendant did commit Sexual Battery upon [ q. 2
peareon twelve (12) years of age or older, without her n by

cnuninq his psnis to unite with and penetrate the mouth of |
and in the procese thereof Ernesto Behrene used or threatenec

deadly weapon, Lo wit: Knife or screwdriver contrary to Plorida State
Statue 794.011(3).

-

The olfense{s) set forth in the mmwm&fammmmmtmts)Msuchca&em
and proviged, mmtwtuwpmanddthﬁydmsmedﬁmmMomdmﬁpaﬂ
hereo! by incorporation Is the Afiidavil executed by iy even Geller . Affiant herein.

THESE ARE, THEREFORE, to command you forthwith to arrest the said

mmmm_amwm_mm&i_m. and bring himZher before me to be
dezlt with aceording to taw. .

Given under my hand and geal thie 1_3__ day of T4

A.D. 19

&W M C‘*“"‘ oK oD O Ex Eb%
Juﬂge ths C;rcw ounty Court

nav 5180 G G
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" 0BTS. KO,

“HFRING ABENT OFFENSE o= PORT R
Plantation 1619 ~05 i S, 3 197560HA4 Fi8 g
S LAST RAME FRGT " MIDDLE 8UF anmmnﬂnnum CITIZENSHIP
Behrens Ernesto

RC. | &t HGT, EVES HAIR WGT. |Cour. | AGE | D.O.B, BIRTHPLAGE SCARS, MARKS, 11

W M §5'10"| brn |brn 170Imed| 33 |111064 Venezuela
FERMANENT ADDRESS LOCAL, ADDRESS

Unknown

PLACE OF EMPLOYMENT LENGTH
REBIDENCE TVPE: (NCITY @) COUNTY (%) FLORIDA  {(4) OUT-OF-STATE Unemploved _
HOW LONG DEFENDANT BREATHALYZER BY/CON READING | PLACE OF ARREST DATE/TIME ARRESTED | ARRESTING OFFICER(S) COH
N BROWARD COUNTY
OFFICER INJURED | UNIT [ZONEIBEAT] SHIFT | UNIT TRANSPORTING PRISONER | TRANSPORTING OFFIGER/CON | PIOK-UP TIME. [RUG TYPE|
vEa 0O S { TIME ARRIVED AT BSO )
ﬂ"’t' BEABTTURATE  H-HALLUGINOTGEH  RPARPHERIMEN  ULRatiDvm HCTRATY ACTATY uw. #W WHARFALTIRY &m"%m OCATION OF ¥ K Oux
C-COTAR MSAAFLILIANA, EOSMRAENT LOTHER HHA SRODVUCE! MNOOHOLWFLIENCE 0 B O
mm E-HERDH DLOrUnt BOTHTHEDC PIORSESS 'r.m !W -CLYRATE . BRUG MELUENCE oo p
&
DEFENDANT'S VESICLE MAKE TYPE
~ATTACH o :

DEFENDANTSE -

VEHICLE TOWED TO

COUNT HO. OFFENBES CHARGED CITATION #, IF APPLICABLE  § F.6.# OR CAPIASWARRANT #
-Z Sexual Battery .jp;med 794 . 09 33
3 Armed Burgiary 810.02(b7J
4 Battery 784.03(1)

2 wmmx%wmwwmv-
Batore me this date personedy sppesred Detrective Steve Geller who being fest duly swom
coposes and ezyp thet on }.2 day May .10 a5 P 750 NW 6] Terr, {crima location} the

shove named detendant commitiad the sbove ofisnsea charpad end the facts showing probable cause 1o Deliove sama sre b foliown:
On 05/12/95 victim :

resident_of

n her home sleeping when &n unknown suspect committed the crime of burglary by

r"ying the rear sliding glass door open. The suspect gained entry into the

:sidence and awoke Miss by shining & flashlight in her face. The suspect

limbed on top of Miss [ and at that time placed & sharp pointed object

trus o the best of my Knowiedos ond balisd,

Detective Geller, 9038 C.I.D,
OFFIGER'S NAMEZCGH OFFICER'S DIVISION

staTEoF Florida counTY OF Broward

mmmmmwmmwmmmﬁwm_ﬁﬁ___ 1694, , who is personaty

mbmu7 it 2 WenRCRION N0 WO w1208 30 g, (SEAL OR STAMP)
/ 980 OA DO HOT)
435 - ",
HEPUTY CLERE OF THE COURT, NOTARY PUBLIC, OR ABSIBTANT STATE ATTORNEY TILE OR RANR/GCH - i
FIRST APPEARANCE | ARREST FORM g - By,
- 2ed o Agsocy
BHOWRLD ADUITRORAL SPA0Y BE HEEDED, RS PROBARLE CAUGE AFRDAVIT CONTHRIATION, ah '%W

COURT COPY




e e e R VRO YL AT LITELIA ) O

WIHEST N0, . - ) N0
"BEFENDANT & LAST NAME FIRST MIBDL"” SUF.|HGT. |WGT. | AC [SEX | D.O.B. |OF < AEPORT | ARAESTING OFFICER [SHCCN
1 L}
Behrens Ernesto 5110170 W MLl 1619-95-05

HAME OF VICTIM )f CORPORATION, EXACT LEGAL NAME AND STATE OF INCORP.

ADDRESS PHONE ¢

- GOUMT KO, OFFENSES CHARGED CITATION &, 1F APPLICASLE F.5. 2 OR CAPIAS/WARRANT #

Detective Steve Geller L
olore e this dale pefsonally appagred

aposes and seys thet on .12 dey _May 185 750 KW 91 Terr.
sove nemad defendant commilied the above oHantes charged and the facis showing prebable cause to balisve same are ps faliows:

gainst Miss [NEBEE stomech end advised her not to move. Miss [l believed that

he object was a knife. Next, the suspect committed the act of sexual battery by

wtho baing tirst duly sworn
{came location) the

hysically forcing his penis into Miss

mouth. ©Orce the suspect gained an

rection, he forced Miss

to stroke his penis with her -hand. During this

ortion of the incident, the suspect fondled the victim's breasts and buttocks

gainst her will., The suspect eventually ejaculated on Miss

thigh and

iped the fluid off of her using Miss

8lip dress. The suspect fled the

esidence and was not apprehended at the time of the incident. Victim [

¥
rovided a%ﬂescription of the perpetrator mes being 8 white male with a slight

ispanic accent.

During an ongoing investigation of this caese, along with other sexuasl

itteries withsimilar M.0.'s to that of the unknown suspect, it was learned that

sral Springs PD had an attempted sexual battery in which & suspect fingerprint

15 obtained (See Coral Springs case number 94-6152). The suspect in that case

15 identified as Ernesto Behrens. Subsequently, this Detective was able to

rtain a DNA sample taken from Behrens when he was investigated by Metro-Dade PD

Mhe above s:atwm true 10 1he bes! of my knowledge and beliel

\;Iiixbhéw i Detective Geller, 9038 C.I.D,
~ OFFICER/AFFIANT'S SIGNATURE OFFICER'S NAME/CCN QFFICER'S DIVISIDN

ATE OF FloridaCOUNTYOF  Broward

+ foregoing mistrument was acknowiedped balore me this 2 Y day of ___f,r;,é__m .19 __23 vAYD 15 personadly

FAT 10 ME OF WhD h 2, a5 igantihcalion ang who take an oath. (SEAL OR STAMP}
P £, XD OA DD KOT;
L 43¢ oL
PUTY CLERK OF THE COURT, NOTARY PUBLIC OR ASSISTANT STATE ATTORNEY TITLE OR RANK/CCN Ong - Courl { ;
FIRST APPEARANGE/ARREST FORM 2ad . Stale Aty

arg . Filng Agency
dth - Arrasung Agency

M YT sy



e aran mmmad b WPERY

/ SROBABLE CAUSE AFFIDAVIT CONTINUATION -

ARREST NO. . < NO.
DEFENDANT 'S LAST NAME FinsT MIDDI’ SUF.[ HGT, [WGT. | RC | SEX |D.0.B. |OF [ REPORT | ARRESTING OFFIGER (5)/CCN
Behrens Ernesto S5Y100170iW | M 111064 1619-095-05
HRIE OF VICTIM (if CORPORATION, EXACT LEGAL NAME AND STATE OF INGORP. ADDAESS PO 5
COUNT KO, OFFENSES CHAAGED CITATION #, IF APPLICABLE | F.5. & OR CAPIAS/WARRANT # ||

tafore mo this dete personaly I?umd Det;;tive Steve Geller
lépusu and says that on ey M . 10 25.. ut 750 NW 91 Terr.

tbove named dafendant committed the sbove oflanses chargsd end the facls showing probable ceise 1o baliave same are 2+ follows;

who baing tizst duly sworn
{¢rime location) the

on an unrelated incident. The DNA sample was forwarded to the BSO crime lab

for comparison with the suspect DNA of Miss perpetrator,

On 091697, Donna Marchese of the BSO crime laboratory released the results

of the DNA comparison testing. Her report indicated an exact DNA match between

the semen obtained from the slip dress to that of Ernesto Behrens,

Based on the results of the DNA testing, there is reason to believe that

frnesto Behrens committed the criminal acts against on 05/12/95.

advised that she does wish to pursue charges against Behrens.

Victim

webr the sbova sta 15 corrgst and true to the best ol my knowiedge and befiel.

A 0

- JDetective Geller, 9038 C.I.D.
OFFICERIAFFIANT'S SIGNATURE OFFICER'S NAME/CCN OFFICER'S DIVISION

VEOF Florida  COUNTYOF Broward

1 foreomng mstrumen! was scknowledped betore me this [3 day of ___Ebb__ . sgﬂ . who is parsanally
B2 0 M o whiy ueed (10 Type) ... @5 wientificationandwho . take an oath (SEAL OR STAMP)
Z 9/ oD O DID HOT) . my
/ f ) 9303 , /
PUTYCLERK OF THE COURT. NOTARY PUBLIC. OR ASSISTANT STATE ATTORNEY TITLE OR RANK/CCN Ong - Gounl
FIRST APPEARANCE/ARREST FORM B ey
ENTH JUDICAL CIRCUIT Ath .+ Arresiing Agancy
LOUNTY

By
DA . ~ PRI TR s
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IN THE CIRCUT] VOURT OF THE SEVENTEENTH JLilJlCLAL CIRCUIT
IN AND FOR BROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA INFORMATION FOR
V.
ERNESTO BEHRENS II - SEXUAL BATTERY-ARMED
I, - BURGLARY OF ADWELLING
AVITHA SA’IW
v, - BATTERY Gt iy

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA:

MICHAEL 1, SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as
Prosecuting Attorney for the State of Florida in the County of Broward, by and through the
undersigned Assistant State Attorney, charges that ERNESTO BEHRENS

on the IZth day of May, A.D. 1995, in the County and State aforesaid, did commit Sexual Battery
uponf = (| & person twelve (12) years of age or older, without her consent by causing
his sexusl organ to penetrate or unite with the mouth and/or tongue of f == . i

process thereof ERNESTO BEHRENS used or threatened to use a deadly weapon, to-wit: a knife

-.or other sharp object, contrary to F.8, 794.011(3).

COUNT

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as
Prosecuting Attorney for the State of Florida in the County of Broward, by and through the
undersigned Assistant State Attorney, charges that ERNESTO BEHRENS

on the 12th day of May, A.D. 1995, in the County and State aforesaid, did commit Sexual Battery

s | a person twelve ( 12) years of age or older, without her consent by causing
his finger to penetrate the anus of E ¢ . | and in the process thereof ERNESTO
BEHRENS used or threatened to use a dead!y weapon to-wit: a knife or other sharp object,
contrary to F.S. 794.011(3).




STATE OF FLORIDA v INESTO BEHRENS -
INFORMATION, Page 2

COUNT I

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as
Prosecuting Attorney for the State of Florida in the County of Broward, by and through the
undersigned Assistant State Attorney, charges that ERNESTO BEHRENS

on the 12th day of May, AD, 1995, in the County and State aforezaid, did malaﬁ?ﬂxll enter or
remmn in a structure touwzt a dweiimg, or the curtxlage thereof, located . : i
' = . e B with the intent to commit &he oﬁ"ense of
erein, and in the course thereof {izd comrmt a Battery upon Faes

| agsinst the will of £

Sexual Battcry
actually and intentionally touching or striking fe== e
contrary to F.S. 810.02(2)

COUNT IV

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as
Prosecuting Attorney for the State of Florida in the County of Broward, by and through the
undersigned Assistant State Attorney, charges that ERNESTO BEHRENS

on the 12th day of M Y, A D. 1995, in the County and State aforesaid, did then and there cormmi
-a3battery upon | by actually and intentionally touching or striking FEEEE
-ggainst the will of said contrary to F.S. 784.03(1).

%;
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INFORMATION, Page 3

STATE OF FLORIDA vs. _ANESTO BEHRENS

vf o L:gn
COUNTY OF BROWARD !
STATE OF FLORIDA

:-.;:_, -
——y
£y

Personally appeared before me DENNIS SIEGEL, duly appointed as an Assistant
State Attorney of the 17th Judicial Circuit of Fiorida by MICHAEL J, SATZ, State Attorney of
said Circuit and Prosecuting Attorney for the State of Floride in the CountypfBroward, who
being first duly sworn, certifies and says that testimony has been received nnﬁ&rbbath from the
material witness or witnesses for the offense(s), and the allegations as set forthin the foregoing
Information would constitute the offense(s) charged, and that this prosecution s instituted in

good falth
B s/

Asaistant Btate Attorney, 17k J\Fdal Cireuit of Florida

SWORN TO AND SUBSCRIBED before me this _/ 7% day of 72004 ,AD. 1978
ROBERT E. LOCKWOOD

Clerk of the Circuit Court, 17th Judicial Circuit,
Broward County, Florida

Deputy Clerk

' (7 APE,0 3 1995
“To the within Information, Defendant pleaded

2 By WML 7. dloage

ROBERTE. LOCKWOOD

DS:emb 2-13-5.ds

16
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, STATE OF FLORIDA

.

STATE OF FLORIDA wonmnoxq FOR
Vi, -
ERNESTO HEHRENS I. - SEXUAL BATTERY-ARMED

. - . I - BURGLARY OF A DWELLING

WITH A BATTERY

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA:

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as
Prosecuting Attorney for the State of Florida in the County of Broward, by and through the
undersigned Assistamt State Attorney, charges that ERNESTO BEHRENS

on the 12th day of May, AD. 1995, in the County and State aforesaid, did commit Sexual Battery
upon L& e | 8 person twelve (12) years of age or older, without her consent by causing
his sexual organ to penctrate or unite with the mouth and/or tongue of £ : i
process thereof ERNESTO BEHRENS used or threatened to use a deadly weapon, to-wit:  knife
or other sharp object, contrary to F.S. 794,011(3).

COUNT II

A e

MICHAEL J. SATZ, State Attorney of the Seventeenth Judicial Circuit of Florida, as
Prosecuting Attorney for the State of Fiorida in the County of Broward, by and through the
undersigned Assistant State Attorney, charges that ERNESTO BEHRENS

on the 12th day of May, A.D. 1995, in the County and State aforesaid, did unlawﬂﬂly, enter or

remam in a structure to-wit: & dwelhng or the urtilage thereof, located at [T
e | with the intent to comm:t the oﬂ’ense of

Sexual Battery therem, and in the course thereof did comxmt 2 Battery upon B

actually and intentionally touching or striking B =

comtrary to F.S. 810.02(2)

11
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STATE OF FLORIDA vs

COUNTY OF BROWARD
STATE OF FLORIDA

INESTO BEHRENS (

INFORMATION, Page 2

Personally appeared before me DENNIS SIEGEL, duly appointed as an Assistdnt
State Attorney of the 17th Judicial Circuit of Florida by MICHAEL J. SATZ, State Attorney of
said Circuit and Prosecuting Attorney for the State of Florida in the County of Broward, who
being first duly sworn, certifies and says that testimony has been received under 0ath from the
material witness or witnesses for the offense(s), and the allegations as set forth in'the foregoing
Information would constitute the offense(s) charged, and that this prosecution is instituted in

good faith. Q
Aszistent Stste Attomey, 17th Ju#o] Circuit of Florida
i 97
SWORN TO AND SUBSCRIBED before me this b day of J [ LJAD 19 7/
ROBERT E. LOCKWOOD
Clerk of the Circuit Court, 17th Judicial Cirouit,
Broward County, Florida
. By ,@QW Q Cl\/[\
3 Deputy Clerk <

DS:emb 06-15-05 de

To the within Information, Defendant pleaded ﬂﬂ/ /4‘ 0,;&; (/ y/ 3/ 7 T/

ROBERT E. LOCKWOOD

Clerk of the Circuit Court, 17th Judicial Circuit,
Broward County, Florida

By N

Deputy

Fired It Cier Looms
RUERT E. LCl4W .20
ol

on. (o) lKO\OlE:LM,

5 YM

12



CIRCUIT PRIWNTED: U5701/98
IN YHE COUNTY/CIRC ~ COURY OF VHE SEVENTEENT! UDICIAL CIRCUIT,
IN i 2 FOR BROWARD COUNTY, FLO)\. JA
CASE HO. 9BODST3I9CF10A

JUDGE: RICHARD EADE

STATE OF FLORIDA,
ASA: ®WR. D. SIEGEL

Plaintiff,

STATE®S DISCOVERY SUBHISSION

AT A D 2 SR U S W N N U A el S D 6 e G W

)

-
"

¥YEe
BEHRENS, ERNESTO

-

IRRESPONDENCE SHOULD BE-siagcnfn T0:
STATE ATTORNEY®S OFFICE >0
SEXUAL BATYERY UNIT ??- S
201 S.E. 6TH ST. ROOH 568 =
pefendant(s). : FT. LAUDERDALE FL 3335

Py

-

.

,-“" U'ﬁn

COMES NOW the State of Florida, by and through the undersigned Assistant
State Attorney, in coppliance with Rule 3.220, Florida Rules of Criminal
Procedure and in recognition of the befendant®®s electfon to participate in
discévery, submits the following inforsation:

1. Yhe naees and addressez of all persons presently known to the prosecutor
to have information which may be relevant to the offense ctharged, or to any

defense with respect thereto are:

+

A ANDELIN, SIRU 3835 S. CAMBRIDGE ST APT347 LASVEGAS NY 89009
A SHABY, JEAN 400 NE L£TH STREET FT LAUD Fl. 33301
A  TRACEY, DR RARTIW FIu, UNIVERSITY PARK MIAKI FL 33999
BIDLOGY DEPT
A GELLER, DET STEVE 451 N.M. 70 YERRACE PLANTATION FL 33317
A TIGHE, HWILLIAR £51 N.W., 70D TERRACE PLANTATION FL 333%7
A  HAGER, DET BRIAN 457 N.W. 70 TERRACE PLARTATION FL 33317
A FARRON, OFF., D. 431 N.de 70 TERRACE PLANTATION FL 33317
A STANCO, OFC. AL 451 N.H. 70 TERRALE PLANTATION FL 33317
A HUSKISSON, OFC 451 MNuWe 70 YERRACE PLANTATION FL 33317
A HAKLON, MARJORIE 457 NeWe 70 TERRACE PLARTATION FL 33317

Copies of all “statements” within the meaning of the aforesaid Rule
are provided to the defense with this submission. 1

!t'q-j

Rew 4760 ORIGIKAL=CLlerk COPY=befense Counsetl COPY=SA0 File BlG24



PAGE 02 CIRCUIT PRINTED: 05/01/98
IN THE COUNTY/CIRC. ' COURT OF THE SEVENTEENT) UDICIAL CIRCUIT,
In{ D FOR BROWARD COUNTY, FLO. JA
CASE NO. 98005739C£10A

JUDGE: RICHARD EADE

STATE OF FLORIDA,
ASA: MR. D. SIEGEL

PlLaintiff,

STATE®S DISCOVERY SUBMISSION

v
W B S S ek P S Ebe e i S 0 S e e Y A U A T A Y

VS.
BEHRENS, ERNESTO SR
ALL CORRESPONDENCE SHOULD:BE PYRECTED TO:
STATE ATTORNEY®S OFFILED
SEXUAL BATTERY UNIT -0
201 S.E. 6TH $T. Room & -
FY. LAUDERDALE  FL  =3333e1.
PR

[1] 112

o i

—

befendant(s),

(1]

COMES NOW the State of Florida, by and through the undersigned Assistant
State Attorney, in coepliance with Rule 3,220, Florida Rules of Crieinal
Procedure and in recognition of the Defendant®s election to participate in
discbvery, subpits the folloxing information:

1« TYhe names and addresses of all persons presently knoun to the prosecutor
to have information which may be relevant to the offense charged, or to any

defense uith respect thereto are:

A MARCHESE, PONNA 2601 WEST BROWARD BLVD FORY LAUDE FL 33312
A  BUTCHKO, DET JOHN 1359 NW 12TH SY.,RM. #310 MIANI FL. 33125
A HMOORE, DET ARCHIE 1351 NW 127TH ST.,.RM. #310 HIARI FL 33125
A  HINES, SHARON 1351 N¥ 12TH ST.,.RE. #310 MIAR1 FL 33125
A EVANS, KEITH FBY, 16320 Nu 2ND AVE Ne HIAMI FL 33169
A CLEMENTS, PET JACK LAS VEGAS METRO POLICE DEPT LAS VEGAS HY 89101
4000 EAST STEWART AVE.
A BELANGEK, DET 451 N.¥. 70 TERRACF PLANTATION FL 33317
A  MAZER, DEY 451 N.d. 70 TERRACE PLANTATION FL 33317
A LARSEM, LT, £51 N.¥W. 70 YERRACE PLANTATION FL 33317
A  BERGSTROM, 567 431 N.WH. 70 TERRACE PLANTATION fFL 33317
A LEE, OFF 451 NoW, 70 TERRACE PLANTATION FL 33317

Copies of all ®statements® within the meaning of the aforesaid Rule q
are provided to the defense with this submissian. 1 :

Rev &/90 CRIGIHAL=CLerk COPY=Defense Counsel COPY=SAD File #0254



STATE'S DISCOVERY SUBMISSION page 2 of 3 page
State v. ERNESTO J. BEHRENS

2. The items described below are within the prosecutor's possession, contrél, or knowledge, and [excepting
information concerning subparagraph (d)) are available for inspection, copying and/or photographing at this office
upon timely and reasonabie notice.

{a) Statements of Defendant.

[ JWritten [X]Recorded [X]Oral [ ]Grand Jury [ ]None.
Made to: ORAL TO DET. BARBARA HAYDU
ORAL AND TAPED TO DET. WILLIAM TIGHE AND DET. JACK CLEMENTS

(b) Statements of Co-defendant(s) [provided if a joint trial].
[ IWritten [ JRecorded [ ]Oral [X]None.
Made to:

(¢) Tangible papers or objects obtained from or belonging to Defendant (see paragraph 3. on page 3 of this
Submission.) YES, RIGHTS WAIVER, SEE OBJECTS AND PAPERS LISTED BELOW

(d) Material or information provided by confidential informant(s). [If "yes", same will only be disclosed pursuant
to Court order]
[TYES [X JNONE

(e} Electronic surveillance, including wiretapping, of the premises of the Defendant or of conversations to which
the Defendant was a party.
[XJNo electronic surveillance.
[ 1Electronic surveillance conducted as indicated:
[ I*Docurments:

. {f) Search or seizure.

[ INo search and/or seizure conducted in reference to this case
[X]Search and/or seizure conducted as indicated:
[X)*Documents: CONSENT FORMS

{g) *Reporis or statements of experts: YES

[ JChemist,Lab# [ IBallistics [ JFingerprint
[X]Medical/Psychiatric

Other(s) DNA
* [Copies of documents relating to electronic surveillance, search and/or seizure and expert reports are provided
with defense counsel's copy of this Submission and/or are available for inspection, copying and/or photographing
upon timely and reasonable netice to the prosecution.]
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(h) Tangible papers not obtained from or belonging to Defendant which the State intends to use at hearing or
trial:
POLICE REPORTS, WITNESS STATEMENTS, MEDICAL REPORTS FROM SATD AND DNA
REPORTS '

3. The tangible objects listed below, whether or not taken from or belonging to Defendant, which the State
intends to use at hearing or trial, may be inspected, photographed and/or tested, upon reasonable and timely notice to
the agency shown:

Obiject Agency & Locale
TAPES PLANTATION POLICE DEPARTMENT

LATENTS

RIGHTS WAIVER

PHOTOS

DRESS

PROPERTY RECEIPT ITEMS

VIDEQTAPE

SHEETS, PILLOWCASE, AND COMFORTER

SHOE IMPRESSION CASTS AND

SHOEPRINT IMPRESSIONS

RAPE KIT PLANTATION POLICE DEPT. AND BSO

4, [ ] The State Attorney's Office has the foilowing material information within its possession or contro} which
may tend to negate the guilt of the Defendant as to the offense(s) charged:

X } At this time the State is unaware of any evidence which falls within the purview of Brady v. Maryland
and/or FRCrP 3.220{b)(2}.

5. Having made this Discovery Submission under Rule 3.220, FRCrP, and in light of Defendant's notice of intent
to participate in discovery, the State hereby reminds the Defendant of his/her reciprocal disclosure obligations, and
the time limits for same, under section(d)} of said Rule,

I HEREBY CERTIFY that a true copy hereof has been furnished by U.8 Mail/Hand-delivery this ﬂp day

of 2224# AD. 1898 1o

RENEE T. DADOWSKI
Assistant Public Defender MICHAEL 1. SATZ

State Attorney
By | Q'MW M
DENNIS SIEGEL Ffa. Bar #25813)
Assistant State Attofey
201 SE Sixth Street
Fort Lauderdale, Florida 33301
Telephone: (954) 831-6933

Fax: (954) 831-6936

1

o



{ THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,

r N IN AND FOR BROWARD COUNTY, FLORIDA
> CASENO. 98-5739CF10A
STATE OF FLORIDA, : JUDGE:  EADE

PlaintifT,

V5.

ERNESTO J. BEHRENS,

Defendant.

COMES NOW the State of Florida, by and through the undersigned Assistant State
Attomey, pursuant 10 Rule 3,200, Florida Rules of Criminal Procedure, and hereby makes demand vpon the
above-named Defendant to file and serve upon the aforesaid prosecuting anorney a notice in writing if it is
his/her intention to offer evidence of an alibi in histher defense; to state in such notice specific information
as to the place at which the Defendant claims to have been at the time of the alleged offense(s); and to state
as particularly as is known to the Defendant or his/her attorney the names and address of the witnesses by
whom the Defendant proposes to establish such alibi,

As particularly as is known to the aforesaid prosecuting attomey, the place, date and time
‘of the commission of the crime(s) charged are as follows:

Place: Atornearf: Al
PLANTATION
BROWARD COUNTY, FLORIDA.

Dateftime:  Within TWO {2 ) hours either side of 4:30 A. M,,
on MAY 12, 1995

Such evidence of alibi shall be served upon the prosecuting attorney not less than ten (10)
days prior to trial, unless directed otherwise by the court.

| HEREBY CERTIFY that a true copy hereof has been furnished by U.S. Mail/hand -
delivery this 18T day of MAY A.D. 1998, to: RENEE DADOWSKI, ASSISTANT PUBLIC DEFENDER

MICHAEL I. SATZ

Stajs Attorney M
BY: Enihd .

DENNIS SIEGEL !]

Assistant State Attorney’ FL Bar #258131
Sex Crimes/Child Abuse Unit

201 S.E. Sixth Street, Rm. 568

Fort Lauderdale, Florida 33301
Telephone; (954)831-6933

FAX: (954) 831-6936

1 !A‘
y
L &



IN THE CIRCUIT ~"URT OF THE SEVENTEENTH JUP CIAL CIRCUIT,
IN A FOR BROWARD COUNYY, FLOR A

case no.  78-5 T3 gcFIop

o s T s S o T W e S T W it ke Al e s, s e e dnte

suvee:  __[imluuleas o

(1]

STATE OF FLORIDA, L

LY . el ‘?;‘ i
Plaintiff, z NOTICE OF THE"STATECS INVENT Y0 SEEK
THAT THE COURY BECLAREWHE DEFEKDANT
AN HAPIYUAL “FELONY OFFENDER,
AN HABITUAL VIOLENT FELONY OFFENDER,
AND/OR A VIOLENT CAREER CHIMINAL

VSe

ERNESTO BEHRENS

Defendant.

A S (. T N — i T T S A . W A . il Ay M G S e v —-_-‘”“'

COMES HNOKW the State of Florida, by

Assistant State Attorney, and hegreby reguests this
the ebove~navwed Defendant to be an “Habitual Felony Offender®, an YHabitual
Vio(eut A elony Offender®, andfor a "Vjolent <Career Cri=inal®™, pursuant to

Section T75.084, Florida Statutes,
in support of fts request, the State relies on the following:

Aw (1) The pefendant has been previously convictted of any
cosbination of two {2) or mpore felonies or other
qualified offenses] and

(2) The felony for ukich the Defendant is to be sentenced was
committed within five (5) years of the date of the
conviction of the defendant®s last prior fetony or other
qualified offense, or within five (5) years of the de-
fendant®s release, on parole or otherwise, from a prison
sentence or other commitment {mposed as a vesult of a
prior conviction for a felony or other qualified offense,
whichever is Laters

ARDFOR

RCOTUUG152 R R




Fage Tuc

Defengdanl

Wik i

e

{1} The Defendant haeg previcusly beern convicter of
a felony or an attempt or congpirecy to cemmit & felony
ant orne or more of the convictions was for arion;
sexual battery: robbery; kidhnapping: aggravaled child
ébuse; aggravated sssawlit; murder? manslaughterd the
unhlawful throwing. plecing or discharging of a des-
tructive device or boemby  armed bBurglery’! eggoravated
battery’ or aggravated stalking, arig

{2) The Felony for which the Defendant 335 to be
sentenced was committed within Ffive (5) yesrs of the
date of the conviction of the tast prior enumerated
felony or within five (M) years of the gate of the
Defentdant’'s releacs, on parcle or otherwiser From
@ priscn sentence o other commitment imposed as
 result of & prior convictiorn §For & ernumerated
felony, whichever 1s later,

AND /0OR

{1} Thé Defendanl has previcusly beer convicted as
an adult three or more times for an offense in this
state or cther qualified offense that is any farcibtle
felony (F.S. 776.08)7 eggravated stalkingi aggravated
chilg abuse; lewd, lascivous:, or indecent congucts
escape; or a fFelony vicltation of chapter 790 imvalving
the use or possecslior of & fTirearm. and

(2 The primary felony offense for which the Defendant
is to be sentenced 15 & felony enumerated 1n  sub-
paragraph (1) ang was committer withirn U ypears after
the rtonviction for the last pricr enumerated felony
or within five (38) years after the defendant’s relesses

cn  parcle or otherwlse, from & prisons  sentéents o
cther commitment imposed as & tresult of & pricr
conviction fer  anm  enumetrated feloany, whithever 1%
tater.

1 HERERY CERTIFY that a true capy herecf was Servet on
and the Altorney for  the Defendant, in the Circuit

Court

County-

A.D.

10/95

[ =

the Segventsen Judiciatl Citc i ard  for  Browarg
Féoridas this fﬁ ;q

daw of

MICHAREL J. 8ATZ

Stj%; Attonney

FLEsr# 95}13/

— e wen v Y e e e e ———

Acsictant State Attorney
201 Southeast Sisth Sirest
Fort Lauderdale, FL 33301-320e

e M L e B W e P e MR W A A A Sem M e et S e e At e e M b B e b fi b e e s e e e AR L Mk A M —

--..-—..u......———..‘—-..._...._.-..—.__-._

Notice of znte;' to Seek Habitualization

D

the
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IN THE COUNTY RCUIT COURT OF THE SEVENTEY  H JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLURIDA

CASE NO. 98-5739CF10

JUDGE EADE
STATE OF FLORIDA,
_ Plaintiff, :
Vvs. _ : ORDER
ERNESTO BEHRENS, :
Defendant

_IT IS HEREBY ORDERED that the above-styled case be transferred, upon the proper execution of this Order
by the *Accepting Judge” named hereinbelow, in the manner and for the reason(s) set forth bereinbelow:

Relinquishing Division FX  Presided over by the Honorable RICHARD FADE

Judge of the County/Circuit Court
Accepting Division Presided over by the Honorable _yTi 1. 1AM DIMITROILEAS
Judge of the County/Circuit Court
Reason(s):
03 has an open case pending in
[ S Defendant, ' [ is on probation in
Division [Case No. 1
O has an open case pending in
0 2 Co-Defendan, » [ is on probation in
Division [Case No. 1.

X 3 Other  DEFENDANT QUALIFIES AS HABITUAL VIOLENT OFFENDER

7

DATED this 2 day of M%A, D199 ,J///

THE ABOVE-STYLED CASE is accepted into Division
limited purpose(s) specified hereinabove.
rod)

DATED de_Z_ day of

UAL f“""‘*‘ﬁﬁa _l'li/m‘r llg

Accepting Judge
Copies furnished:
State Attorney's Office, Relinquishing Div.
State Anorney's Office, Accepting Div.
Defense Counsel  RENEE DANOWSKI , Esq.
Address: !
29
Original - Clerk/Accepting Div, Copy - Relinguishing Judge

Copy - SAO Relinquishing Div, Copy - SAD Accepting Div. Copy - Defense Counsel
Rev 11/95 2042
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EROWARD UNTY.SHERIFFﬂS R B e T R
P.0s Bex 9507
Ft, Lauderdale, FL 33310

CRIME - LAPORATORY ANALYSIS REPORT

Detective 8. Geller )
Plantation Pelice Department’
451 NW 70 Terr. IO
Plantation, FL 33317 ..

Hae III was used
CONCLUSIONS:

The DNA prof

K Victim:
Lab Number:
Agency

Victim.
Lab Numbg
‘Agency

Qﬁ:#wday of
‘by Bonna J."M&%dhese
who is personally kno‘ : T

andﬂwﬂo did take 4¢
WA A LGN as
Edwards

T Y Dlana M.
.. CC6L41792
STATE OF FLORIDA, COUNTY OF BROWARD

A -

DMA profile

DA Specialisf
Crime Lahoratory ,

Number:

Lab

BEHRENS
LB OCHE

from.

268 s
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b .Corporation of America® Maldings

==
o
' {

b= | aboratory Corporati lion of 4 A g > 497
1912 Afexander Orive
Research Triangie Park, North Carclna 27709
. Telephone; §00-533-0587
: _ Fax: 918-361-7797
CERTIFICATE OF ANALYSIS
‘October 8, 2001
Dr. Guy Durand, M.D,
1670 NW 93" Avenue
. Plantation, FL 33322
.- FSLab#  F01-3385
."J"....DearDr Durand . T o e ,' R . Lo LY
' -Pursuant to }’OUE‘ reCIuest to consult on the above referenced case please ﬁnd the followmg CDHC!US'O ”S iy R

B.ased on the DN A. proﬁie prowded Vla fax The probablhty of randomly selecrmtr an unrelated mdmdual W] Lh a
DNA proﬁle that matches the proﬁlc prowdcd at the genctxc systcms ana[yzed is apprommate[y LR

e ] m 2 220 @GO for the Afncan American populatlon

R m 469 000 for the Caucasian popu]at:on L o
' '1 in'454,000 for the Southeastern Hispanic populatzon ST

1 in 829 OOO fcr the Southwcstarn Hi spamc populatlon o

- Ifyou have any addlttona! quest;ons fee{ free to caﬂ mc at the number Ilsted above ext. 3.:93

Lk

S mcerely, ,

o I\:ZrZa Exsenberg, Ph D.

. AVP and Semor Director, Forensic Identity Testing

M. (Do

Shawn M. Weiss, B.S.
Associate Technical Director, Forensic Tdentity Testing .
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COURT OF THE SEVENTEENTH JICIAI CIRCUIT

IN THE CIRC
sROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, (y s \7

Plaintiff,
VS. CASE NO:98-5739CF10A
ERNESTO BEHRENS, JUDGE: ROTHSCHOLD
Defendant.

/

DEFENDANT'S AMENDED WITNESS LIST

Defendant in the above cause, thxough.undersigned counsel, pursuant to Fla. R.Cr.P.

3.220(d)(1)(A), furnishes to the State of Florida this written list of witnesses whom the Defendant
expects to call at the frial or hearing in this cause:

Dr. Guy Durand
P.O. Box 17927
Plantation, F1 33318

Dr. Leslie Sue Liberman
P.O. Box 17305
University of Florida
Gainsville, Florida 32611

Maria Rosales
1042 NW 53" Sireet
Pompano Beach, Florida 33064

Ivette Hernandez.
3259 Coral Lakes Drive
Coral Springs, Florida 33065

Paula Turgeon
2080 NE 26™ Street
Lighthouse Point, Florida 33064

Officer Huskisson
451 NW 70" Terrace
Plantation, Florida 33317

Marjorie Hanlon
451 NW 70" Terrace
Plantation, Florida 33317

Sharon Hinz
1351 NW 12" Street
Miami, Florida 33123

Det. Archie Moore
1351 Nw 12™ Street
Miami, Florida 33125

Det. John Butchko
1351 NW 12" Street
Miami, Florida 33125

Dét. Steve Geller
451 NW 70" Terrace
Plantation, Florida 33317

Det. Brian Hager
451 NW 70" Terrace
Plantation, Florida 33317

Qfficer D. Farron
451 NW 70" Terrace
Plantation, Florida 33317 By

Dr. Jin-Xong She

P.O. Box 100275 o

Gainsville, Florida 32610- 0275

!’ul

Det. Mazer 451 NW 70 Terr
Plantation, Florida 33317

"‘B,‘\l‘

Jean Swaby
400 NE 4" Street
Ft.Lauderdale, Florida 33317
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[7] 17th Judicial Circult in and {  3roward County CLOCKIN

Filed in Open Court,
[ ]inthe Qount'y f:ourt in and for Broward Qounty OBERT E. LOCKWOOD, cLznx
DIVISION: B b 7 dV 1L
Criminal

[] Tratfic ORDER ey AN
[ 1 Other A L{ J P

THE STATE OF FLORIDA VS,
CANEST? il A
DEFENDANT ?fﬁ 5 7?7 C/L

FT=220%] cF
CHARGE 5L {ﬁifﬁ?fiziah
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[ ] in the County Court in and for Broward County Filed In Open Court,
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DIVISION:.. e S ,

§ ORDER oAb

[ ] Other

THE STATE OF FLORIDA VS,

Ernesto Behrens -
DEFENDANT "i‘ﬂ—-gqu CF |

“*CASE NUMBER

T Armed Sexuad iBoctter

-.-‘mm

CHARGE__ - B’“'? D"“d["rfl” Mfgqf?.

DEFENSE MOTIONTO _COMPEL  ADDITIoNAL PISCOViS Hereny

CRANTED. . FOR REASONS AS STATED ON THE RECORD
INOPEN COURT. MAKE PHPTO oF SLIf PREFS AND St f
DREFS AvgABLE F %‘-exf exist,

PEFEMSE moTionl Fo@ APPITIonAL TN.A. FUNDS
uf To &‘SOO.DD

1§ #E({,g:%j EAANTED ol MERJoNS AS S TATED
ON THE RECOLD N OtEN CoulT.

DEFENSE wmoTion To DISQUALIFY A.5. A . DENNIS SEIGEL s
HERELY DENIED
DONE AND ORDERED THis 30+ DAy OF ._S-e",o“l“& wibts 19,99 N

BROWARD COUNTY, FLORIDA,

AsdOndnjste1

\J

COPIES: BSC - SAO
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whether it's somebody discovering somebody in
their house and having & heart ﬁttack, you

know, those things can occur and you elected
to disregard that'apparently in your conduct.

Okay. Accocrdingly as I said, I'm gocing
to uppexrly depart from the guidelines. I'm
going to adjudicate you guilgy on both coﬁnts
of the armed sexual battery and burglary with
a battery, .I'm concerned about separate
sentencing on those counts as it relates to
the issue of double jeopardy which really
haven't be addressed, but I've got them in
mind. Any septence that I do now 1is going to
be concurrent sentences on both counts.

I'm geoing to sentence you to life in
prison to run concurrent on both counts. You
have thirty days frowm today's date within
which to appeal the legal perimeters to this
sentence. If you cannot afford a 1aw?er, oﬁe
will- be appointed for you. I don't kno@,

Mr. Lewis, whether you'are being retained

privately for any appellate issues that

Mr. Behrens may have.
MR. LEWIS: I'm not, Judge.

THE COURT: I will certainly inguire as

WILLIAMS & HAHNN REPORTING SERVICES
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT 9 9\4 2 W0
IN AND FOR BROWARD COUNTY, FLORIDA g SE\’

<

CASENO: 98- 5739CF10A iRy \:\RC“ ‘gou&&\{&wm
JUDGE: Alfred Horowatz
STATE OF FLORIDA,
Plaintiff,
Vs,
ERNESTO BEHRENS,
Defendant.

MOQTION TQ IMPOSE SENTENCE WHICH IS UPWARD DEPARTURE FROM

RECOMMENDED GUIDELINE SENTENCE

COMES NOW the State of Florida, by and through the undersigned Assistant
State Attorney, and respectfully moves this Honorable Court, pursuant to F.§, 921.0016(3)
(1995), to impose a sentence upon the Defendant which would constitute an upward departure
from the rwoﬁmend& guidelines sentence in this case, and as grounds states the following;

1. On September. 14, 2000, the Defendant was found guilty by a jury ‘
‘of Sexual Battery - Armed and Burglary Of A Dwelling With A

Battery.

2. The recommended guideline sentencing range appears to be 115.8
months to 190 months state prison.

3. Pursuant to F.8. 921.0016(3)( r )1995), the aggravating
circumstance exists, which reasonably justifies an upward departure
sentence, that the primary offense of which the Defendant was
convicted is a'level ten offense, and the Defendant has previously
been convicted of two counts of Armed Burglary, level eight

oﬁ‘eglses
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4,

The Defendant was convicted of two counts of Conspiracy To
Possess Stolen Property in the District Court of Clark County,
Nevada, in case number 97-C-146497 on or about March 3, 1998,
which offenses do not constitute prior convictions and are thus
unscoreable. Unscoreable convictions constitute a  wvalid
aggravating circumstance to upwidrdly depart from the
recomimended sentencing guideline range. Smith v, State, 515 So.
2d 182 (Fla.1987), cert. denied, 485 U.S. 971, 108 S.Ct. 1249, 99
L.Ed. 2d 447(1988): Freeman v. State, 663 So. 2d 675 (Fla. At
DCA 1995).

The Defendant entered a plea of guilty to an information charging
him with Grand Theft in the Circuit Court of the 15® Judicial
Circuit of Florida in case number 95-9832CF AQ2 on May 29,
1996, which offense does not constitute a prior ¢conviction and is
thus unscoreable. Unscoreable convictions constitute a valid
aggravating circumstance to  upwardly depart from the
recommended sentencing guidelines range. mith, supra:

Ereeman, supra.

The sexual battery for which the Defendant was convicted clearly
evidenced heightened premeditation or caleulation which justifies an
upward departure sentence. Marcott v. State, 650 So. 2d 977
(Fla.1995). '

H—_——

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by U.S. Mail\hand delivery this \ i day September of , 2000, to: Tyrone A, Terrell,

ESQ., 1895 W. Corimercial Blvd,, Suite 135, Fort Lauderdale, FI 33309

DLt 09-13-03

MICHAEL J. SATZ
State Attorney

b A o]

Dennis Siegel, ESQ

Assistant State Artorney
Florida Bar #258131

201 S.E. Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
{054) 831-6932

FAX: (954) 831-6936
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Mr. Behrens has done in his life and consider
all that and access an apéreciate sentence.

THE COURT: Thank you, Mr. lewis. Okay,
I had an opportunity to listen to your
respective arguments and to previously read
the case law applicable to the issue of
sentencing. First iet me address the Motion
for Upward Departure. The record is clear and
has been admitted into evidence that
Mr. Behrens was previousl? convicted of two
counts of armed burglary. Looks like the
convictions were back in May of '92. As well
as a possession of bﬁrglary tools but in
particular the two counts of armed burgiary
which were level eight offenses.

In the charges that he was found guilty
cof in this case, being the burglary with =
battery and the armed sexual battery,
certainly the armed sexual battery is a level
ten oﬁfense. What is the level of the
burglary battery? Is that a ten also? I
think, it's a life felony.

MR. SEGAL: It's a level eilight, Your

Honor.

THE COURT: Okay. In any event, the

WILLIAMS & HAHN REPORTING SERVICES
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armed smexual battery is a level ten. I do,
based on this, feel there is a lawful basis
for upward departure consistent with
921.0016(3) (R} a accordingly I'm going to
grant the State's motion relative to an upward
departure based soclely on the '32 conviction

or armed burglary being a level eight

i

offense.

T think, as I consistently said regarding
Fhe issue of mentencing as 1t relates to this
case, and I want the record to be again cleax,
rhe Court gives absolutely no weight to what's

referenced as the caze Or the

case if that is the corxrect pronunciation. I
remember the facts of the case. I remember
the trial and I understand Mr. Behrens's
position as to why in his mind he shows no
remorse because he believes his innocent of
the crime charged.

Nonetheless the jury, the system, if you
will, found him to be guilty beyond a
reasonable doubt. Without a doubt,

Mr. Behrens, the Court does believe that you

I think there's

did terrorized Ms.

probably a lasting scar that's been left. I

igz
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