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Mth Judicial Clreuit in and for Broward County CLOCK IN

Filed in Open Court,
[ 1 Inthe County Court in and for Broward County ROBERT E. LOCKWOOD, CLERK

AT | ©  ORDER - Wv

DIVISION: oN ~E=. 0D

[ ] Other A=

THE STATE OF FLORIDA vs.cgl rsto &hﬂ?ﬂﬁ CASE NUMBER
DEFENDANT :? E-5T139¢F10A

T - SEKLLQQ;QDJI‘F&r‘ aﬂ\rmed
CHARGE L P»Lra DuJell/WQ:aHEr\/

The above deférdant, Qrrest rumber
psag NA36&Hk - March &9, 162@8 should be held
MO Pond hold ©n wabm €. charcgen

onl .
V" Al other chorgs  hare bean disposed
of o HfIs HMe.

DONE AND ORDERED THIS ﬁ_ DAY OF Fébmy C &QO00. N

BROWARD COUNTY, FLORIDA.

COPIES: BSO - SAOQ

FOrM Icc18



by hand delivery this 25¥™
TERRELL, ESQ.,

[

IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

X
~ 2

Plaintiff,

STATE OF FLORIDA,

V3.

ERNESTO BEHRENS,
Defendant.

98-5739CELAA h

’:f:)": ' V’IJ

Sher ~
ROTHSCHILDY:

CASE NO:

2 \

:  JUDGE: o

-

STATE'S SUPPLEMENTAL DHISCOVERY

T
s

<
L

—
-
Xz

3

s

COMES NOW the State of Florida, by and through the
undersigned Assistant State Attorney, pursuant to the provisions
of Rule 3.220(bk) (1) (A),of the Florida Rules of Criminal '

Procedure,
discovery herein,
addition(s):

ADD WITNESS:

RANAJIT CHAKRABORTY,
HUMAN GENETICS CENTER

as supplement to the State's previous submission(s) of
submits the following amendments(s)

Qr

Ph.D.

UNIVERSITY OF TEXAS SCHOOL OF PUBLIC HEALTH

6501 BERTNER AVE.
ROOM SOUTH 244
HOUSTON, TX 77030

I HEREBY CERTIFY that a

FL 33309

By:

Assistant St

day of FEBRURRY, 2000
1B95 WEST COMMERCIAL BLVD.,

true copy hereof has been furnished
to: TYRONE A.
SUITE 135, FT. LAUD.,

MICHAEL J. SAT2

State Attorney

DENNIS SIEGE;{ FL BAR#258131.
e Attorney
201 SE Sixth Street, Rm. 568

Fort Lauderdale, FL 33301
Telephone: (954) 831-6933
FAX: (954) B31-6936

{}, o
»
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/[ 1 17th Judicial Clrcult in and for Broward County
[ 1 in the County Court in and for Broward County

CLOCK IN
Filed in Opean Court,
ROBERT E. LOCKWOOD, cLERK

/[/Dug?olml ' on/ THAR 13 2000
] S ORDER (el
[ ] Other ~

THE STATE OF FLORIDA VS.
CASE NUMBER

SRNESK) REPRLENS perenpant |98 - 5739 CFL0 A

CHARGE &Xﬂ A Raz R }(

The deferdant 18 "'Cﬂ'—b\/ éec\are_d '!N&‘jen—i—

For Yae Cost of éisc_overy) \ﬁir}w% experts,
.'l"eS—t-INg_, and INVesH qotowns. All costs:
chall be subg“-e,c,-\— +o +he aamfut‘s-l—r‘ﬂ—iv-e:

Rules of Hao TheF :(uc’gﬁ.

DONE AND ORDERED THIS Jﬂﬁ‘ DAY OF _MM c,/ , 2990 ,IN

BROWARD COUNTY, FLORIDA.

COPIES: BSO - SAD
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17th Judicial Circuit in and for Broward County CLOCK IN
-1 [ 1 In the County in and for Broward County

DPivi H
/E’}?'???' NOTICE OF APPEARANCE

[ 10ther

THE STATE OF FLORIDA VS Ev ‘o GIJGWE’J‘LS CASE NUMBER
Gy -5N249< Flod

PLAINTIFF DEFENDANT

JUDGE:(@\. melq,‘{ol

TO THE CLERK OF THE ABOVE COURT:

YOU WILL PLEASE ENTER MY APPEARANCE OF RECORD FOR THE DEFENDANT
IN THE ABOVE STYLED CAUSE.

paTEDTHIS | A pavor__ 1Y \arci~ 00,
o

e P nCTo [2-3 99
- ATTORNEY FOR DEFENDANT

prNTName_ | Yrone A Tervell
aooress. 1825 W, Comm Pluok Ste /35

CITY, STATE, ZIP Eiolad ’. L. 23209
PHONE 4 g ?“" 5620(7[

saR NuMBer (O 11976

| HEREBY CERTIFY THAT | SERVED A COPY OF THIS NOTICE ON THE STATE
ATTORNEY OF BROWARD COUNTY, FLORIDA, BY [ ] MAIL [] DELIVERY THIS
DAY OF , 19 .

% ﬁf’ﬁ@f/

/ArrohNEY OF RECORD

129
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% INTHECI .. “OURTOFTHEFIFTEENTH/ .. CIRCUIT J¥%-573
INANE R PALM BEACH COUNTY, , OR

’ S § ‘/ / 20 k K -
STATE OF FLORIDA, -
- Plaintiff, < ¢ B
—- r_:"- = .
vs. CASE NO:98-001300CFACZ! * 7~ =
' JUDGE: WENNET e e
ERNESTO BEHRENS, -g :d, B
- Defendant, 5‘_;, = ‘,,_
P o5
ORDER

Defendant having presented to this Court a Motion for Discharge, and the Court having

examined said Motion and otherwise being fully advised in the premises, it is therefore,
ORDERED AND ADJUDGED that:

1. Defendant was taken into custody and appeared for magistrate before Judge Lynch
on March 28, 1998. During the magistrate hearing, the Defendant was formally
informed of the charges of Burglary with assault and burglary while armed and was
held without bond.

The Defendant is entitled to be brought to trial within 175 days fydin the date of his
magistrate hearing when he was formally notified of his

cnmmaE%arge t
to Fla. R. Crim. P. 3.191(a)(d) and (e) @m@m
3.

That trial did not commence within the time limits provided for nﬂ{‘uie &191@),
and Defendant is, therefore. entitled to the appropriate remedy asset t:fo

rﬁi’ in Ea. R.
Crim. P. 3.191(p). S =
4, The State Attorney concedes that it failed to bring Defendant to @?51 thhm the time
limits prescribed by law.

2 w»
::-2 -~

WHEREFORE, said Motion is hereby GRANTED, AND THE CHARGES AGAINST THE
DEFENDANT ARE DISCHARGED FOREVER.
vasd ounty,Flgfida on this lﬁ day of

7

April, 2000.
HON. RICHARD WENNETY
CIRCUIT COURT JUDGE

Copies furnished to: State Attorney

| 30
. 131
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D DIN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT

J A % IN AND FOR BROWARD COUNTY, FLORIDA
W CASE NO: 98-5379 CF10(A)
JUDGE: RONALD ROTHSCHILD
STATE OF FLORIDA, \
Plaintiff,
VS,

ERNESTO BEHRENS,

Defendant.

AFFIDAVIT OF PROSECUTING ATTORNEY FOR CERTIFICATE
IO PROCURE QUT-QF-STATE WITNESS

STATE OF FLLORIDA X
. S8
COUNTY OF BROWARD

DENNIS SIEGEL, being duly sworn, deposes and states that:

1. He is a duly appointed Assistant State Attorney for the Seventeenth
Judicial Circuit of the State of Florida, in and for Broward County, Florida.

2, This Affidavit is made in support of an application for a certificate to
procure the attendance of a witness from without the State of Florida in a
criminal proceeding pursuant to the Uniform Law to Secure the
Attendance of Witnesses from Within or Without a State in Criminal
Proceedings. Chapter 942, Florida Statutes.

3. On June 26 | 2000, Defendant Ernesto Behrens is scheduled to be tried in
the Circuit Court of the Seventeenth Judicial Circuit in and for Broward
County, Florida, for the crimes of Sexual Battery-Armed, in violation of
F.8.794.011(3)%-and Burglary Of A Dwelling With A Battery, in violation
of F.§.810.02(2), as shown by the certified copy of the Information filed in
this case svhich is annexed hereto and incorporated by reference herein.

__131



{ {

STATE OF FLORIDA V. ERNESTQ J. BEHRENS

Case No. 98-5379 CF10(A)
Judge: RONALD ROTHSCHILD
AFFIDAVIT OF PROSECUTING ATTORNEY

T0 PROCURE OQUT-OF-STATE WITNESS

Page 2 of 5

The crime of Sexual Battery-Armed is a life felony under the laws of the
State of Florida and is punishable by up to life imprisonment in state prison,

Burglary Of A Dwelling With A Battery is a first degree felony punishable

by life which is punishable by up to life imprisonment in the state
penitentiary. '

Michelle Neuman résides at 7 Laurel Terrace, Sparta, New Jersey 07871,
Ms. Neuman is the ex-wife of the Defendant and was married to the
Defendant from 1986 through 1997,

The State of Florida’s case against the Defendant is based in substantial
part upon forensic acoxyribonucleic acid (DNA) testing. The sheet in the
victim’s bedroom upon which the sexual battery ocourred was examined by
a forensic DNA analyst employed by the Broward County Sheriff’s Office
Crime Laboratory, and suspect DNA was extracted from the sheet. At a
later time, an oral swab secured from the Defendant was sent to the
Broward County Sheriff's Office Crime Laboratory and DNA was
extracted from the oral swab. A comparison was made between the DNA
profile extracted from the sheet and the DNA profile of the Defendant, and
it was the conclusion of the Broward Sheriff’s Office Crime Laboratory
and Dr. Martin. Tracey, a population geneticist employed as a professor at
Florida International University, that there was a one in greater than five
billion chance of finding another individual at random in the population
who had the same DNA profile as that extracted from the DNA extracted
from the sheet upon which the sexual battery occurred.

The defense has listed Dr. Leslie Lieberman, an anthropologist employed as
a professor at the University of Florida, as a defense witness.
Dr. Lieberman is prepared to testify that the population frequency statistics
compiled by the crime laboratory and Dr. Tracey are incorrect, because she
asserts that the Defendant is a descendant of a population substructure
because his father’s family resided in a small enclave in Venezuela called
Colonia Tovar for an extended period of time. Dr. Leiberman further
stated that she studied a work which traced the history of Colonia Tovar
and could not locate anyone with a sumame of Behrens who resided in that
enclave. She has testified, however, that she was informed that Behrens
has not always been the family surname, and that the family had a different’
surname in the past which could have been Schick (ph.). Dr. Lieberman

132
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STATE OF FLORIDA V. ERNESTO J. BEHRENS

Case No. 98-5379 CF10(A)
Judge: RONALD ROTHSCHILD

AFFIDAVIT OF PROSECUTING ATTORNEY

TO PROCURE QUT-OF-STATE WITNESS

Page3 of 5

10.

also contended that the Defendant’s paternal grandparents were first
cousins before they married. Dr. Leiberman opined, based on this
information gathered solely from the Defendant and/or -his'girlfiiend, that

. the population frequency statistics were erroneously calculated by

Dr. Tracey and the crime laboratory.

Ms. Neuman has given a deposition, in a different case in which the
Defendant was charged with sexual battery, in which she stated that she has
discussed with the Defendant his ancestry. She stated that she did not
know when the Defendant’s first paternal ancestor came to Venezuela from
Germany. She stated that she visited the enclave of Colonia Tovar with the
Defendant during the course of their marriage. She stated that she did not
know if any member of the Defendant’s paternal family ever resided in that
enclave, and that the Defendant never told her that any member of his
father’s family ever resided there. She further stated that no other member
of the Defendant’s family had ever advised her that any person in the
Defendant’s father’s family had ever resided in the enclave. Furthermore,
neither the Defendant nor any other member of his family had ever advised
her that an ancestor ever had a surame other than Behrens. She further
testified that she never heard any mention of the name of Schick (ph) in
connection with the Behrens family. Furthermore, she stated that she had
never been told that any member of the Defendant’s family had ever
married a relative, and had never been told that the Defendant’s paternal
grandparents were cousins when they married.

Because Ms, Neuman’s testimony would undermine the credibility of the
assertions upon which Dr. Leiberman’s opinions are based, Ms. Neuman is
in the possession of testimony that vitally bears on the issues to be resolved

at the trial of this matter, and such testimony is not cumulative and cannot -

be obtained from any other avq.ilable witness. Accordingly, Ms. Neuman is
a material witness in and at the trial of this matter.

The State of New Jersey makes provision by its laws for commanding
persons within its borders to attend and testify in criminal proceedings and
criminal trials in the State of Florida. New Jersey Statutes Annotated
2A:81-18 through 2A:81-22.

Ta4d
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STATE OF FLORIDA V. ERNESTO J. BEHRENS
Case No. 98-5379 CF10(A)
Judge: RONALD ROTHSCHILD
AFFIDAVIT OF PROSECUTING ATTORNEY

TO PROCURE QUT-OF-STATE WITNESS
Page 4 of 5

11.  The State of Florida will tender to Ms. Neuman the fees and allowances

authorized for witnesses by Florida Statute 942.03(2) and will provide, at

. State expense, an allowance for meals and accommodations for Ms.
Neuman if required.

WHEREFORE, the undersigned Assistant State Attorney respectfully requests
this Honorable Court to issue its certificate, pursuant to Florida 942.03. certifying to the Superior
Court of New Jersey, Law Division-Sussex County, Criminal Part, that Michelle Neuman is a
material witness at the trial of this matter. The undersigned Assistant State Attorney further
requests this Honorable Court recommend that process issue from the Superior Court of New
Jersey, Law Division-Sussex County, Criminal Part, commanding Michelle Neuman to attend and
testify as a witness beginning at the hour of 9:00 a.m, on Monday, July 3, 2000, or as soon
tilerea&er as she may be heard, in the Circuit Court of the Seventeenth Judicial Circuit In And For
Broward County, Florida at the trial of this matter before the Honorable Ronald Rothschild,
Circuit Court Judge, Room 6870, Broward County Courthousé, Fort Lauderdale, Florida, and

that Ms. Neuman be required to continue to attend said trial and to testify as a witness unti! she

has completed her testimony, or for a period not to exceed 8 days commencing on July 3, 2000, at

o Db A

DENNIS SIEGEL SQ
Assistant State Attomey
Florida Bar #258131

9:00 am,

£:0
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STATE OF FLORIDA V. ERNESTO J. BEHRENS
Case No. 98-5379 CF10(A)

Jfudge: RONALD ROTHSCHILD
AFFIDAVIT OF PROSECUTING ATTORNEY

TO PROCURE QUT-OF-STATE WITNESS ' @
Page 5 of 5 B
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STATE OF FLORIDA : o Z2L. &

'S8 ' iy T

COUNTY OF BROWARD _ Te, 7

SWORN TO AND SUBSCRIBED before me this _/£%day of [z, 2000,

SIGNATURE OF NOTARY _ 7/ Zggg 2he. N, Q%ggﬁg L

TYPE NAME OF NOTARY _ MARTHA N. HAASE

NOTARY PUBLIC, STATE OF FLORIDA S, Martha N, Haase  ~
$ }@7 MY COMMISSION # CCB10824 EXPIRES

o

COMMISSION NUMBER: CC810824 April &, 2003

COMMISSION EXPIRATION: APRIL 6, 2003 TRRIES  DONDEDTHRUTROY FAN INSURANCE NG

o3

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by U.S. Mailhand delivery this day of May, 2000, TO: TYRONE A. TYRELL,

ESQ., 1895 West Commercial Boulevard, Suit 135, Fort Lauderdale, Florida 33309.

MICHAEL J. SATZ
State Attorney

By: 09%4»44

DENNIS SIEGEL{/ESQ.
Assistant State Atforney
Florida Bar #258131

201 S.E. Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
(954) 831-6933

FAX: (954) 831-6936

a2
w &

D5:omb 03-2002ds . 1
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, : CASE NO:  98-5739CF10A
. \(/J
. s e RN
Plaintiff, :  JUDGE: ROTHSCHf{LD CTE
.éﬁ’ 2> <
vs. :  STATE'S SUPPLEMEN%'DISCQVERY
t%ch s
ERNESTO BEHRENS, Gic ~
Defendant, fx; [
T2
a

COMES NOW the State of Florida, by and through the
undersigned Assistant State Attorney, pursuant to the provisions
of Rule 3.220(b) (1) (A),of the Florida Rules of Criminal
Procedure, as supplement to the State's previous submission(s) of
discovery herein, submits the following amendments(s) or
addition(s):

TRANSCRIPT OF STATEMENTS OF ALLEN KRASSNER
AND SIRU ANDELIN

. I HEREBY CERTIFY that a true copy hereof has been furnished
by hand delivery this 23® day of MAY, 2000 to: TYRONE
TERRELL, ESQ., 1895 W. COMMERCIAL BLVD., SUITE 135, FT. LAUD., FL

33309

MICHAEL J., SATZ

S;ije Attorney
By:

DENNIS SIEGEL [/ FL “BARFZ56131
Assistant State Attorney
201 SE Sixth Street, Rm. 568
Fort Lauderdale, FL 33301
Telephone: (954) £31-63833
FAX: (854) 831-6936




IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN ANQ FOR BROWARD COUNTY, FLORIDA

Uﬁ

STATE OF FLORIDA,

CASE NC:98-5739CF10a

JUDGE : ROTHCHILD

i
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= =
Plaintiff, : =2 &
o3
vs. :  STATE'S SUPPLEMENTAESDISCEVERY
ERNESTO BEHRENS Sat o
Defendant. G S
] =
o L~
=
COMES NOW the State of Florida, by and through the
™

undersigned Assistant State Attorney, pursuant to the provisions
of Rule 3.220(b}) (1) (AR}, 0f the Tlorida Rules of Criminal
Procedure, as supplement to the State's previous submission(s) of
discovery herein, submits the following amendments(s) or
addition{s):

ADDITIIONAL WITNESSES AND REPORTS:

MICHELLE NEWMAN 7 LAUREL TERRACE , SPARTA, NJ 07871

C/0 sho

DET. OLE OLSEN PALM BEACH SHERIFF’'S OFFICE

DEP. THOMAS TARR PARLM BEACH SHERIFF'S OFFICE

DET. SGT. R. COOK, SR PALM BEACH SHERIFF'S QFFICE
CORP. KALMUS, PALM BEACH SHERIFF'S OFFICE

DEBBIE GLIDEWELL, PALM BEACH SHERIFF’S OFFICE

PALM BEACH COUNTY SHERIFF’'S OFFICE OFFENSEZ REPORT AND 8
SUPPLEMENTS,

DNA DATA SEEET, CRIME LABORATORY REPORT, PHOTOGRAPHIC LINE-UP



STATE’ 8 SUPPLEMENTAL DISCOVERY CONT. 2

ERNESTO BEHRENS

98-5730CF10A
ROTHCHILD

I HEREBY CERTIFY that a tru
U.S. Mail/hand delivery this
TYRONE A. TYRELL, ESQ.
LAUDERDALE, FL 33305

e copy herecf has been furnished by

day of JUNE A.D. 2000.T0C

1895 WEST COMMERCIAL BLVD. SUITE 135 FT

MICHAEL J. SATZ

Stai;)httornex
By: VO -[

DENNIS SIHGE
Assistant State Attorney
FL Bar#258131
Broward County Courthouse
201 SE Sixth Street, Rm. 568
Fort Lauderdale, Florida 33301
Telephone: (954} B831-6933
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA
CASE NO: 98-5739 CF10(A)

(0/ L JUDGE: RONALD ROTHSCHILD

STATE OF FLORIDA,
Plamtiff,

iwaw?;

VS,
ERNESTO BEHRENS, :
' S

Defendant. :

}l
0
EEY]

NOTICE QF INTENT TQ OFFER EVIDENCE OF QTHER CRIMES,
PURSUANT TQ SECTION 90.404(2}(b}(1), FLORIDA EVIDENCE CODE

COMES NOW the State of Florida, by and through the undersigned Assistant State

Attorney, and pursuant to Section 90.404 (2)(b)(1) of the Florida Evidence Code files this its Notice of
Intent to offer evidence of other criminal offenses of the Defendant, more particularly described as

follows:

t e mtent to

On August 9, 1996 in Palm Beach County, Honda theDefendant dxd enter the
without her pemu - io “the
therein and in the process thereof did

process thereof the Defendant used or dlsplay ed a weapon,
4, On August 9, 1996, in Palm Beach Coun , Florida, the Defendant did commit

sexual battery upon | - . by causing her to penetrate her
11 the process thereof the Defendant was armed

vagina with her ﬁnger and
with a weapon, to-wit: scissors.
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STATE OF FLORIDA V. ERNESTQO BEHRENS

Case No. 98-5739 CF10(A)

Judge: RONALD ROTHSCHILD

NQOTICE OF INTENT TO QFFER EVIDENCE OF OTHER CRIMES,
PURSUANT TO SECTION 90.404(2)(b}(1), FLORIDA EVIDENCE CODE
Page 2 of 2

I HEREBY CERTIFY that a true copy hereof has been furnished by U.S. MAIL/ hand
delivery this ( day of June, 2000, to TYRONE TERRELL, ESQ., 1895 West Commercial
Boulevard, Suite 135, Fort Lauderdale, Florida 33309,

MICHAEFEL J. SATZ
State Attorney

o g g/

DENNIS SIEGEL

Florida Bar #25813 1

Assistant State Attorney

Broward County Courthouse

201 Southeast Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
Telephone: (954) 8316933

Fax: (954) 8316936

DS:emb 06-01-01 ds
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IN THE CIRC . COURT OF THE SEVENTEENTH DICIAL CIRCUIT

sROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, (’ s \7

Plaintiff,
VS.
ERNESTO BEHRENS,
Defendant.
/

CASE NO:98-5739CF10A
JUDGE: ROTHSCHOLD

DEFENDANT'S AMENDED WITNESS LIST

Defendant in the above cause, through undersigned counsel, pursuant to Fla. R.Cr.P.
3.220(d)(1)(A), furnishes to the State of Florida this written list of witnesses whom the Defendant

expects to call at the trial or hearing in this cause:

Dr. Guy Durand
P.O. Box 17927
Plantation, FI 33318

Dr. Leslie Sue Liberman
P.O. Box 17305
University of Florida
Gainsville, Florida 32611

Maria Rosales
1042 NW 53™ Street
Pompano Beach, Florida 33064

Ivette Hernandez
3259 Coral Lakes Drive
Coral Springs, Florida 33065

Paula Turgeon
2080 NE 26" Street
Lighthouse Point, Florida 33064

Officer Huskisson
451 NW 70" Terrace
Plantation, Florida 33317

Marjorie Hanlon
451 NW 70" Terrace
Plantation, Florida 33317

Sharon Hinz
1351 NW 12" Street
Miarmi, Florida 33123

Det, Archie Moore
1351 Nw 12" Street
Miami, Florida 33125

Det. John Butchko
1351 NW 12" Street
Miami, Florida 33125

Det. Steve Geller
451 NW 70" Terrace
Plantation, Florida 33317

Det. Brian Hager
451 NW 70" Terrace
Plantation, Florida 33317

Officer D. Farron
451 NW 70" Terrace
Plantation, Florida 33317

Dr. Jin-Xong She
P.O. Box 100275

-,

Gainsville, Florida 32610~ 0275

s_‘

-

Det. Mazer 451 NW 70% Temiﬁec

Plantation, Florida 33317

Jean Swaby
400 NE 4" Street
Ft.Lauderdale, Florida 33317

a2



Officer Dave Young
2801 Coral Springs Drive
Coral Springs, Florida 33065

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a copy of the foregoing was furnished to the QOffice of the State
Attorney, Broward County Courthouse, Ft. Lauderdale, Florida, this 6 day of June, 2000.

a4

Tyrone A. Tefrell, Esquire

Attorngy for‘the Defendant

Florida Bar #0077976

1895 West Commercial Boulevard
Suite 135

Ft. Lauderdale, FL. 33309

Phone: (954) 489-2204/Fax; 489-0637
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IN THE CIRC . COURT OF THE SEVENTEENTE ~ UICIAL CIRCUIT
BROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, - D
Plaintiff,
vS. CASE NO.: 98-5739CF10A
ERNESTO BEHRENS, JUDGE: ROTHSCHILD
Defendant.
/

DEFENDANT'S NOTICE OF ALIBI

YOU ARE HEREBY notified that the Defendant intends to claim the defense of alibi at
the trial hereof and says:
1. Atthe exact date and time of the alleged offense, the Defendant was at the
following {ocation:
750 NW 91% Terrace
Plantation, Florida

2. The Name and address of the witness upon whom the Defendant may call to
establish the alibi is:
Paula Turgeon
2080 NE 26" Street
Lighthouse Point, FI 33064,

3. Pursuant to Fla. R. Cr. P. 3.200, you are directed to file and serve upon the Defendant,
within five (5) days from receipt thereof, the name(s) and address(es) of any person(s) more
particularly known to the State Attorney whom the State proposes to offer in rebuttal of said alibi
defense.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was furnished to the Office of the

State Attorney, Broward County Courthouse, Ft. Lauderdale, Florida, this 6™ day of June, 2000.

Te

Tyrone rzz‘ll, Esquire
Attorney for the Defendant
Florida Bar #0077976

1895 West Commercial Boulevard '
Suite 135 o
Ft. Lauderdale, FL. 33309 e
Phone: (954) 489-2204/Fax: 489-0637 = =

[
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IN THE CIRCUIT COURT OF THE
17TH JUDICIAL CIRCUIT IN AND

SN, FOR BROWARD COUNTY, FLORIDA
STATE OF FLORIDA,-£ éf.ﬂc Ciro o v g CASENO. 98-5739CF10A
u:’.ﬁ‘..’-?{_‘ Al LRUST
SYORL
Vs, JUDGE.: ROTHSCHILD
ERNESTO BEHRENS,
Defendant.
/
ORDER

Attorney for Defendant having presented to this Coutt a MOTION TO COMPEL
PRODUCTION OF PHOTOGRAPH NEGATIVES, and the Court having examined said Motion
and otherwise being fully advised in the premises, it is therefore,

ORDERED AND ADJUDGED that said Motion is hereby GRANTED. The Plantation
Police Department shall provide written and notarized authority allowing the duplication and
enlargement of the photographs taken in this case. These photos were taken by Marjorie Hanlon of
ti:e Plantation Police Department on May 12, 1995 and are associated with Agency Report Number
1619-95-05 and ORI Number 060600.

It is Further Ordered that this authorization shall be provided to the Law Office of
Tyrone A. Terrell, P.A. 1895 W.Commercial Blvd. Suite 135 Ft. Lauderdale, Florida 33309 within

Seven days of this Order.

DONE AND ORDERED at Fort Lauderdale, Broward County, Florida on thisg T\

day 06\#\*2 , 2060.

RONALD U
CIRCUIT COURT JUDGE
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( IN THE CIRCUITC T OF

Py THE SEVENTEENTH JUDICIAL CIRCUIT
o BROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, CASENO.. 98-5739CF10A

vs. JUDGE: ROTHSCHILD

ERNESTO BEHRENS, ;

Defendant. -
/ L ,
DEMAND FOR SPEEDY TRIAL

DEFENDANT, in the above cause, through undersigned counsel, demands speedy trial in
this cause, pursuant to Florida Rule of Criminal Procedure 3.191(b).

Undersigned counsel further represents that Defendant has 2 bona fide desire to obtain a
trial sooner than otherwise might be provided, and that Defendant is available for trial, has
diligently investigated the case, and is prepared or will be prepared for trial within five (5) days,
as required by Florida Rule of Criminal Procedure 3.191(g).

CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that a copy of the foregoing was furnished to the Office of the
State Attorney, Broward County Courthouse, Ft. Laudgerdale, Florida, June 23, 2000,

bz

LL, ESQ.
Attorney for the Defendant
1895 W.Commercial Blvd, Ste. 135
Ft. lauderdale, Florida 33309
Fla Bar No, 0077976
(954)489-2204

o,
o
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IN THE CIRCUIT COURT OF THE SRVENTRENTH JUDICIAL CIRCUIT, &7f
IN AND FOR BROWA COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO: 98-5739CF10A

Plaintiff, JUDGE : ROTHSCHILD
5. ~ : STATE'S SUPPLEMENTAEnDISEQVERY
EEI—
Qe [
ERNESTO BEHRENS, £, &
Defendant. s BETL S 0m
e o
30z T o
SN R
COMES NOW the State of Florida, by and throughithe 53

h:

undersigned Assistant State Attorney, pursuant to the™ Brovisions
of Rule 3.220(b) (1) (8),of the Florida Rules of Crimina®
as supplement to the State's previous subm1551on(s)
submits the following amendments{s) or

Procedure, of

discovery herein,
addition(s):

COPY OF AUDIOCASSETTE TAPE OF STATEMENT OF ALLAN KRASSNER
COPY OF VIDEOCASSETTE OF INTERVIEW OF DEFENDANT
ACCORDING TO PLANTATION POLICE DEPARTMENT, BALANCE OF
AUDIOCASSETTE TAPE RECORDED STATEMENTS WERE TAPED OVER
PHOTOGRAPHIC LINE-UP FROM PALM BEACH SHERIFF'S QOFFICE
ACCORDING TO PALM BEACH SHERIFF’S OFFICE, ONE PHOTOGRAPHIC
LINE-UP CANNOT CURRENTLY BE LOCATED

I HEREBY CERTIFY that a true copy hereof has been furnished

by hand delivery this 30™ day of JUNE, 2000 to: TYRONE A.
TERRELL, ESQ., 189% WEST COMMERCIAL BLVD., SUITE 135, FORT

LAUDERDALE, FLORIDA 33309

MICHAEL J. SATZ
State Attorn

By: ENMLA
DENNIS SIEGEL ﬁL BAR#258131

Assistant State Attorney
201 SE Sixth Street, Rm. 568
Fort Lauderdale, FL 33301
Telephone: {(954) 831-6933
FAX: (954) 831-6936
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IN THE CIRCUIT COURT HE SEVENTEENTH JUDICIAL CIRCUIT,

IN AND BROWARD COUNTY, FLORIDZA
STATE OF FLORIDA, CASE NO: 98-5739CF10Aa
Plaintiff, JUDGE ¢ ROTHSCHILD
Vs, ~ : STATE'S SUPPLEMENTAL DISCOVERY
ERNESTO BEHRENS, ]
Defendant. I =

’""1
ooy
e

2
4

[
&

e g

D"ﬁﬂ

COMES NOW the State of Florida, by and through-the
undersigned Assistant State Attorney, pursuant to the~§rov£@1
of Rule 3.220(b) (1) (&) ,o0f the Florida Rules of CrlmlnaIV o
Procedure, as supplement to the State's previous subma&@ionfs :Bf

ladag! —
discovery herein, submits the fcllowing amendments (s }nor N
. . [ ey
addition(s): = =

et}
—t

CRIME LABORATORY ANALYSIS REPORT DATED 8/16/97
SUPPLIED TO DEFENSE COUNSEL ON 6/24/00
CRIME LABORATORY ANALYSIS REPORT DATED 1/18/98
SUPPLIED TC DEFENSE COUNSEL ON 6/24/00
METRO-DADE POLICE DEPARTMENT PROPERTY RECEIPT
SUPPLIED TO DEFENSE COUNSEL ON 6/24/00
" TWO SEPARATE TRANSCRIPTS SUPPLIED TO DEFENSE COUNSEL ON 6/24/00

S

I HEREBY CERTIFY that a true copy hereof has been furnished
by hand delivery this 30™ day of JUNE, 2000 to: TYRONE A,
TERRELL, ESQ., 1895 WEST COMMERCIAL BLVD., SUITE 135, FORT
LAUDERDALE, FLORIDA 33308

. MICHAEL J. SATZ
Sta Attorne

11 y
DENNIS SIEGEL L BAR#258131
Assistant State Attorney
201 'SE Sixth Street, Rm. 568

By:

Fort Lauderdale, FL 33301
Telephone: (954) 831-6933
FAX: (954) B31-6936

py

noomy



IN THE CIRCL. _OURT OF THE SEVENTEENTH ). SIAL CIRCUIT
BROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, ~\ (‘) Wl

Plaintiff, y ~“ “.
' ) . o
Vs. z * CASENO.: 98-5739CF10A .

ERNESTO BEHRENS, A " JUDGE:ROTHSCHILD. <

Defendant. - ‘

[
e
—t
/

DEFENDANT'S AMENDED NOTICE OF ALIBI

- YOU ARE HEREBY notified that the Defendant intends to claim the defense of alibi at
the trial hereof and says:;
1. At the exact date and time of the alleged offense, the Defendant was at the
following location:
1910 NE 27" Court
Apt. |
Lighthouse Point, Florida 33064

2. The Name and address of the witness upon whom the Defendant may call to
establish the alibi is:
Paula Turgeon
2080 NE 26" Street
Lighthouse Point, Fl 33064,

3. Pursuant to Fla. R. Cr. P. 3.200, you are directed to file and serve upon the Defendant,
within five (5) days from receipt thereof, the name(s) and address(es) of any person(s) more
particularly known to the State Attorney whom the State proposes to offer in rebuttal of said alibi
defense,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was furnished to the Office of the

State Attorney, Broward County Courthouse, Ft. Lauderdale, Florida, this 6% day of July2000.

7,7 A

Tyrone /‘& Térrell, Esquire .

Attorney for the Defendant

Florida Bar #0077976

1895 West Commercial Boulevard
Suite 135

Ft. Lauderdale, FL 33309

Phone: (954) 485-2204/Fax: 489-0637




{ IN THE CIRCUIT COY " OF THE
SEVENTEENTH JUDI. .L CIRCUIT
\D BROWARD COUNTY, STATE OF FLORIDA
/\/
STATE OF FLORIDA, CASENO.: 98-5739CF10A

VS, DGE: ROTHSCHILD
ERNESTO BEHRENS,
Defendant.

/

MOTION IN LIMINE FOR AN ORDER
PRECLUDING "WILLIAMS RULE" EVIDENCE

The Defendant, ERNESTO BEHRENS, through undersigned counsel, files this Motion as
an objection to the State's intended use of "Williams Rule" testimony and/or evidence of adbllateral
crime or act of misconduct and hereby moves this Honorable Court, in Liming,-:for ,gfn Ozder

- Lo
precluding the State from using any pleading, testimony, remarks, questions, or argument which niight

131

M

inform the jury of said "Williams Rule" testimony and/or evidence of a coIiateﬁ,fR;imeg_gr act or
% ]

misconduct.

This Motion in Limine is filed pursuant to Marion v. State, 283 So0.2d 53 (Fla. 4th DCA

1973) and Franklin v. State, 229 So.2d 892, 895 (Fla. 3d DCA 1970) wherein the Court stated,

"If the defense objects to proffered evidence regarding other
crimes as inadmissible because its sole relevance is to show
propensity on the part of the accused to commit a crime, a trial
court should then require the prosecution to show what
relevance (other than propensity) the professed evidence has to
an issue of fact. The prosecution should be held to a strict -
standard of care, and if they do not meet that standard the
professed evidence should be excluded.”

In order to determine these issues, the Court should conduct a pre-trial conference pursuant
to Fla.R.Crim.P. 3.220(p) which provides, "The trial court may hold one or more pre-trial conferences,

with trial counsel present, to consider such matters as will promote a fair and expeditious trial . . ."
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Further, an Order in Limine is the proper way to handle the problem because disclosure of any of the

testimony and evidence to the jury would be highly improper and prejudicial to the Defendant. Even

though the Court were to sustain an objection and instruct the jury not to consider such testimony, this

would not be curative of the error, and said use may cause a mistrial.

The State intends to introduce alleged facts, witnesses and evidence related to an incident,

which allegedly occurred on August 9, 1996 in Palm Beach County, Florida. See Notice of Intent to

Offer Evidence of Other Crimes Pursuant to Section 90.404(2)(b)(1), Florida Evidence Code, which

was filed by the State on or about June 1, 2000.

The "Williams Rule" testimony and/or evidence of collateral crime or act of misconduct is

objectionable for the reason that:

1.

10.

The sole purpose of the introduction of the testimony and evidence is to prove bad
conduct or mere criminal propensity.

The act of misconduct occurred after the alleged crime, which is the subject of this
prosecution.

The act is not similar to the alleged crime.

There is insufficient evidence that the Defendant committed the act.

The act is logically irrelevant to any fact of consequence in this case.

The prosecution does not have a substantial, bona fide need for the testimony and
evidence.

The testimony and evidence has insufficient probative value to outweigh its prejudicial
character.

The prosecution has other, less prejudicial evidence to prove the same fact.

The testimony and evidence is not relevant or material to the proof of a fact in issue.

The testimony and evidence is so unreliable and prejudicial that its introduction would

15
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violate due process of law guaranteed by the United States and Florida Constitutions.

11.  The use of the testimony and evidence has such a chilling effect on the Defendant's
right to testify that its use violates due process of la\;/ guaranteed by the United States
and Florida Constitutions.

12, The Defendant has been acquitted of the act; therefore, the prosecution is collaterally
estopped from proof the?eof in a subsequent prosecution.

13.  Other grounds to be argued ORE TENUS,

WHEREFORE, the Defendant respectfully notifies this Honorable Court of its objection to
the testimony as stated and moves herein for the entry of an order prohibiting the State from using
same in any pleading, testimony, remarks, questions or arguments which might inform the jury of such
facts.

CERTIEICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished by hand

to the Office of the State Attorney, Dennis Siegel, Broward County Courthouse, Fort Lauderdale,

52

ANDREA SHETOWITZ, ESQ.
SHELOWITZ & SHELOWITZ, P.A.
Attorneys for the Defendant

Fla. Bar. No, 0092622

1865 West Commercial Boulevard, Ste, 135
Ft. Lauderdale, FI 33309

(954) 489 - 2204

Florida, this !22 day of July, 2000.




)

STATE OF FLORIDA

ERNESTO BEHRENS,

IN THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA

98~005739CF10A d

5%9

CASE NO.

Plaintiff,

i il T

Defendant.

518:;

the Honorable ALFRED J. HOROWITZ, Circuit Court Judge,

the Broward County Courthouse,

Fort Lauderdale,

Fort Lauderdale, Florida
July 10, 2000
- 9:10 A.M.

8:47 A.M.

The above-entitled cause came on for hearing before
in
201 S.E. 6th Street, Roon

Florida.
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Williams & Hahn Reporting Services (954) 463-5071 13
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e,
o

APPEARANCES:

DENNIS SIEGEL, ASSISTANT STATE ATTORNEY
By: DENNIS SIEGEL, ESQ.
On behalf of the State of Florida.

TY TERRELL, P.A.
By: TY TERRELL, ESQ.
On behalf of the Defendant.

ANDREA SHELOWITZ, P.A.
By: ANDREA SHELOWITZ, ESQ.
On behalf of the Defendant.

Williams & Hahn Reporting Services (954) 463-5071
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THEREUPON, the following proceedings were had:

MR. SIEGEL: How are you, Judge? This is a transfer
from Judge Rothschild.

THE COURT: He spoke to me about this case. This is
the one where there's a speedy trial issue?

MR. SIEGEL: Right. Judge, there is a speedy trial
demand that we will be talking to Judge Rothschild about --
was basically picking a jury, and not swearing them within
the next two or three weeks, and then have the trial
commence like September 10th or something like that.

MR. TERRELL: Something to that, Judge. We filed a
speedy. I think there's a couple of issues as far as dates
that can and can't be tried as far as when attorneys are
available. We're kind of at your disposal, Judge.

When I last spoke to Judge Rothschild, he didn't
know if you were going to just pick the jury or if vou were
going to actually try the case or hear the motions. We're
kind of in limbo=-

THE COURT: (Interposing) What kind of motions are
they? |

MR. SIEGEL: It's a Williams Rule Motion.

THE COURT: I thought he was going to hear that?

MR. SIEGEL: We were there last Thursday or Friday,
I forget which. He was kind of saying it's kind of up in

the alr, kind of what you wanted to do is what he kind of

154
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25

indicated. He said he didn't want to leave you with
garbage, so he would clean up the case before you toock it,
but he was going to talk to you about that.

THE COURT: This is regarding Mr. Behrens?

MR. SIEGEL: Yes, Judge.

THE COURT: He speaks English?

MR, SI1IEGEL: Yes.

THE COURT: How long will it take to try the case?

MR. SIEGEL: It will probably take five, six days or
s0.

THE COURT: Well, I guess, the question is:

It's Judge Rothschild's case. It sounds like the
immediate concern is just getting a jury picked?

MR. SIEGEL: Correct.

THE COURT: $So I can go ahead and do that, and then
-~ and I can set it for a date in September, and I think if

Judge Rothschild wants to try the case, it's his case, he

‘can try it. If he wants me to try it, I'll try it.

What's happening is ~-- and the reason I'm a little
hesitant is I'm not getting -- it's like a division that's
getting slowly filled. I don't know how filled I'll be in
September, I guess, is what it comes down to, but T
certainly don't mind picking the jury. When did you want to
do that?

MR. TERRELL: If I had my preference, Judge, between

Williams & Hahn Reporting Services (954) 463-5071
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the 27th of July -~ no, this 24th is a Monday.

THE COURT: 1I'll be out of town. I leave town the
25th of July for a couple weeks. Wﬂy can't we pick the jury
before that?

MR. SIEGEL: Judge, we can't. Ms., Shelowitz is
going to be out of town.

MS. SHELOWITZ: The l4th to the 21st, but we knew
that might happen.

THE COURT: 5o why can't we pick the jury this week
if we had to?

MS. SHELOWITZ: Judge, just for the record, and we
have all discussed this, that I think we alsoc talked about
it in Rothschild that the Defendant does object to his trial
being delayed once a jury is sworn. He wants his case to go
from jury right into the actual trial itself.

I believe that the problem with August is I believe
that the State had a problem with August, which is why the
delay until September, but I just want to do make a record
for Mr. Behrens that he wants his trial all at once. That's
the purpose for the demand.

THE COURT: Well, if he wants to waive his speedy
trial, then that can take the edge off and they can pick a
jury and do everything in September or whenever the -~ the
only reason it's here from my understanding is because of

the speedy trial issue.
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If he wanted to waive his right to speedy trial,
then it goes back to Judge Rothschi;d, and then he'll
schedule it -~ I assume, and I could be wrong, but I assume
he'll schedule it in September and we'll get the case tried.

MS. SHELOWITZ: He wants his trial now, I think is
what he's-

MR. TYRELL: (Interposing) Right. Actually, that's
what prompted the demand originally, Judge, is
Judge Rothschild has got a couple of Murder 1 cases going.

I think he's boocked all the way to October, and that's what
prompted the speedy a couple of weeks ago. |

I believé, he's been in custody almost three years
now. He wants to move it forward as guick as possible.

THE COURT: Well, again, all I can do is I can pick
the jury this week. From what you're telling me, you're
going to be out of town, Ms. Shelowitz, after the 14th, so I
can pick the jury this week and go from there. I don't know
what else to suggest, otherwise. it will have to go back to
Judge Rothschild and he'll have to do -~ you said August is
no good for whatever reason?

MR. SIEGEL: Right. Judge, there is a problem with
a witness as well as some various vacation plans, with the
primary problem is with the witness,

THE COURT: So the only time available for me, and

working in Ms. Shelowitz's schedule, is this week.
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MR. TERRELL: Okay.

THE COURT: I would pick thg jury -- ¢an we do it
Friday?

MS. SHELOWITZ: I won't be here Friday, but Judge,
we planned that if Mr. Terrell has to pick the jury, that's
what we'll have ta do to make sure that Mr. Behrens gets
this trial started. I don't want to make it difficult.

THE COURT: I would need ~- this is a life felony,
so I would need 30 people. I think they have to special
order those, so why don't we set aside this Friday to pick
Mr. Behrens' jury?

MR. TERRELL: Judge, is it possible we can start it
on Thursday?

THE COURT: 1It's possible. It's going to depend on
how my week plays out. Part of the problem that I'm having’
is I don't have a docket clerk, and they're treating this
division initially as a Strike Force division, so I'm
getting cases in here on a daily basis that I don't know
anything about, so it's hard for me to really say how the
week plays out. I don't know.

The answer 1s, yes, it's possible. If you'll just
be flexible with me, I could let you know later in the week.

MR. SIEGEL: Judge, again, I'm more than happy to bei
flexible. My only problem is I've got a hearing on the

West Palm Beach on an executive assignment on Thursday. If
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the Court's going to do it on Thursday, that's fine.

THE COURT: What time is your hearings?

MR. SIEGEL: It's a 1:00., I just need to call the
judge there. I might need it before that, because it's a
situation where the case was tried three years ago, and then
they have to do aﬁ inguiry of the jurors. They're trying to
summon the jurors back, so they've already been notified to
be there, so I'm not sure 1f they can cancel in time.

THE COURT: Is there somebody that can cover it for
you?

MR. SIEGEL: Because they -- no, there's only one
person designated to do it.

THE COURT: Sounds like, I mean, I can start it at
9:30, but I don't know that we can get a jury picked in the
morning. We might -- I don't know if that gives you enough~
time to really run up to West Palm or if you can. It sounds
like Friday is going to be the best chance.

MR. SIEGEL: Given that, Thursday, the thing that T
have, I think for me Friday would be the best thing.

THE COURT: I'll tell you what, why don't we just --
why don't we come back here Wednesday morning, or even
better yet, let's say, Wednesday at 1:30, and then I'll know
exactly where I am running into Thursday.

Let's just set Mr. Behrens for a status on 1:30 on

Wednesday, and we'll have a good feel, and if I should learn
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something before then, I'11 call vyou.

MR. SIEGEL: Judge, as far as the Williams Rule
hearing, do you want us to go back to Judge Rothschild about
that?

THE COURT: Preferably, and ask him for sure if he
wants to try the dase or if he wants me to.

MR. SIEGEL: Judge, I think Mr. Behrens' defense
counsel were correct that the Judge had strongly indicated
to us several times that he had special set-

THE COURT: (Interposing) aAnd I'll try the case. I
mean, ideally, if he can handle the preliminary motions,
that would be wonderful. If he feels like he would rather I
do it because I'm doing the trial, I don't mind doing that,
but talk to him about it. Whatever he wants, I'1ll do.

MR. SIEGEL: Have a good day, Judge.

THE COURT: Thank you. I'll see you Wednesday.
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COURT CERTIFICATE

STATE OF FLORIDA
COUNTY OF BROWARD

1, LAURA A. FOREN, Shorthand Reporter, certify that
I was authorized to and did stenographically report the
foregoing proceedings and that the transcript is a true

record.

Dated this () day of July, 2000.

o O sz
Lzutra A. Foren
Certified Shorthand Reporter
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

STATE QOF FLORIDA, : CASE NO: 98-5735CF10A
Plaintiff, : JUDGE: ROTHSCHILD
vs. ) : STATE'S SUPPLEMENTAL DISCOVERY

ERNESTC BEHRENS,
Defendant.

. &
- o
. f ..

o o

FALEEI

COMES NOW the State of Florida, by and through the
undersigned Assistant State Attorney, pursuant to the prowvisions
of Rule 3.220(b) (1) (A),0of the Florida Rules of Criminal :
Procedure, as supplement tc the State's previous SubmlSSlUn( s) of
discovery herein, submits the following amendments(sjvor T
addition(s): F
THE EVALUATION OF FORENSIC DNA EVIDENCE

{National Academy Press, 1996)
DNA TECHNOLOGY IN FORENSIC SCIENCE
(National Academy Prass, 1992)
Above available for inspection at State Attorney’s Office
Chakraborty, R. 15992. Sample Size Requirements for Addressing
the Population Genetic Issues of
Foransic Use of DNA Typing.
Human Biology 64: 141-159

1 HEREBY CERTIFY that a true copy hereof has been furnished
by hand delivery this 11" day of July, 2000 to: Tyrone A.
Terrell, Esqg., 1895 West Commercial Blvd., Suite 135, Fort
Lauderdale, Florida 33309

MICHAEL J. SATZ

e Attorngy
By: éf)

DENNIS SIEGEL fL BAR#258131
Assistant State Attorney.
201 SE Sixth Street, Rm. 568
Fort Lauderdale, FL 33301
Telephone: (954) 831-6933
FAX: (954) 831-63936
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OF THE SEVENTEENTH JUDICIAL CIRCUIT

IN THE CIRCUIT COU
IN AND F@BA\BROWARD COUNTY, FLORIDA
98-5739 CF10(A)

CASE NO:
RONALD ROTHSCHILD

JUDGE:
A
STATE OF FLORIDA,
Plaintiff,
vS.
ERNESTO BEHRENS, __
Defendant. : L"
PO
o] s

CERTIFICATE OF JUDGE OF REQUESTING STATE § =

FOR ATTENDANCE OF QUT-QF-STATE WITNESS

TO:  The Honorable Lorraine C. Parker
Judge of the Superior Court of New Jersey

: Law Division-Sussex County
Criminal Part

GREETINGS:
Upon reading the attached Affidavit Of Prosecuting Attorney For Certificate To

Procure Out-Of-State Witness of Dennis Siegel, Assistant State Attorney of the Seventeenth

Judicial Circuit of Florida, sworn to on the 18% day of May, 2000, and due deliberation having
been given thereto, and the facts hereinafter stated appearing to my satisfaction,
I, Ronald Rothschild, as Judge of the Circuit Court of the Seventeenth Judicial

Circuit of Florida, pursuant to the Uniform Law to Secure the Attendance of Witnesses from

5
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STATE OF FLORIDA V. ERNESTO BEHRENS

Case No: 98-5739 CFI0(A)

Judge: RONALD ROTHSCHILD

CERTIFICATE OF JUDGE OF REQUESTING STATE
FOR ATTENDANCE OF QUT-OF-STATE WITNESS
Page 2 of 4

Within or Without A State in Criminal Proceedings, said law being codified at Chapter 942,

Florida Statutes,
DO HEREBY CERTIFY AS FOLLOWS:

1. The Circuit Court of the Seventeenth Judicial Circuit of Florida, In and
For Broward County, Florida, is a court of record of the State of Florida.

2. On September 11, 2000, Ernesto Behrens will be tried in the aforesaid
Circuit Court for the crimes of Sexual Battery-Armed and Burglary Of A
Dwelling With A Battery which crimes are, respectively, a life felony and
a first degree felony punishable by life, and which are punishable by up to
life in prison in the state penitentiary.

3. Michelle Neuman, who resides at 7 Laurel Terrace, Sparta, New Jersey
07871, is a material witness in and at the trial of the said Ernesto Behrens
in that her testimony vitally bears on the case, and the testimony is not
cumulative and cannot be obtained from any other available witness.

4, The appearance of Michelle Neuman will be required before the
aforementioned Circuit Court on the 15® day of September, 2000, at 9:00
a.m. until she has completed her testimony, or for a period not to exceed 8§
days commencing on September 15, 2000, at 9:00 a.m.

5. The State of Florida has, by Chapter 942, Florida Statutes, has made
provisions for commanding persons within its borders to attend and testify
in criminal prosecutions commenced or about to be commenced in any
state which, by its laws, has made provisions for commanding persons
within that state to attend and testify in criminal prosecutions in the State
of Florida. The State of New Jersey, by New Jersey Statutes Annotated
2A:81-18 through 2A:81-22, has made provisions for commanding
persons within its borders to attend and testify in criminal prosecutions in -
the State of Florida.

6. The laws of the State of Florida, by virtue of Chapter 942, Florida Statutes,

and the laws of any state through which Michelle Neuman may be required
to pass by the ordinary course of travel to attend said jury trial, will give to
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STATE OF FLORIDA V. ERNESTO BEHRENS

Case No: 98-5739 CF10(A)

Judge: RONALD ROTHSCHILD

CERTIFICATE OF JUDGE OF REQUESTING STATE
FOR ATTENDANCE OF QUT-OF-STATE WITNESS
Page 3 of 4

Michelle Neuman, while in the State of Florida pursuant to any summons
issued by a judge of the Superior Court of New Jersey, Law Division-
Sussex County, Criminal Part, requiring her presence in the State of

* Florida in connection with the above-entitled cause, protection from
service of criminal and civil process in connection with any matter
occurring before the entrance into the State of Florida of Michelle Neuman
upon and pursuant to such summons or subpoena.

7. The date and location of the trial in this matter were changed after the
filing of the attached Affidavit of the prosecuting attorney and the granting
of this Certificate.

AND I DO HEREBY RECOMMEND that process issue directing Michelle

Neuman to appear as a witness at the hour of 9:00 a.m. on Friday, the 15% day of September,
2000, before the Circuit Court Of The Seventeenth Judicial Circuit In And For Broward County,
Florida, and that Michelle Neuman be required to continue to attend and testify as a witness until

she has completed her testimony, or for a period not to exceed 8 days commencing on September

15, 2000, at 9:00 a.m., in the trial encaptioned State of Florida v. Ernesto Belrens, case number

98-573% CF10(A), before the Honorable Alfred Horowitz, Circuit Court Judge, in the Circuit
Court Of The Seventeenth Judicial Circuit, In And For Broward County, Florida, in Room 518 of
the Broward County Courthouse, 201 S.E. 6™ Street, Fort Lauderdale, Florida 33301, in order to
testify in the aforesaid proceeding, for which attendance she will receive the prescribed statutory
fees and expenses provided for witnesses pursuant to F.S.942.03, as well as an allowance for

meals and accommodations if required.

.
op
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STATE OF FLORIDA V. ERNESTO BEHRENS

Case No: 98-5739 CF10(A)

Judge: RONALD ROTHSCHILD

CERTIFICATE OF JUDGE OF REQUESTING STATE
FOR ATTENDANCE OF QUT-OF-STATE WITNESS
Page 4 of 4

I FURTHER CERTIFY that arrangements will be made by the State Attorney’s
Office of the Seventeenth Judicial Circuit of Florida to transport Michelle Neuman via
commercial airline from the State of New Jersey to Fort Lauderdale, Florida, and then to
transport her to the Broward County Courthouse. Upon .cornpletion of her testimony, she will be
transported back to the airport and will return to the State of New Jersey via commercial airline.
The cost of travel, accommodations, meals, and incidental expenses will be paid by the State of

Florida as allowed by law and court order.

DONE AND ORDERED at Fort Lauderdale, Broward County, Florida, this } é? \

day of J uly, 2000.

Circuit Court Judge

DS:emb 03-29-04ds
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

% p\ CASE NO: 98-5739 CF10(A)

GE: RONALDROTHSCHILD

STATE OF FLORIDA,
Plaintiff,
VS.

ERNESTO BEHRENS,

O3AI3
ANOT34

Defendant,

[ Hd G2 R0 8007

T4 °ALHNODY G UEE
18N0J ALRADD 1INTWD w3 ™

REQUEST FOR JUDICIAL NOTICE
COMES NOW the State of Florida, by and through the undersigned Assistant

State Attorney, and respectfully moves this Honorable Court, pursuant to F.8.90.203, to take

judicial notice of the numerous court orders setting trial dates in this matter and the Defendant’s

&
Notice Of Alibi contained within the records of the Clerk of the Circuit Court of the Seventeenth

Judicial Circuit regarding this case, and as grounds states the following;

1. This case has been set for trial numerous times from its inception until the
current date.

2. On June 6, 2000, the defense in this case filed a pleading encaptioned
Defendant’s Notice of Alibi which provides an alleged location where the
Defendant was at the time of commission of the crime, and the name and
address of an alibi witness. Rule 3.200 of the Florida Rules of Criminal
Procedure requires a defendant to supply to the prosecuting attorney a
notice of alibi “not less than ten (10) days before trial .. .”. -

3. The June 6, 2000, pleading was the first time the defense set forth an alibi
despite the passage of numerous trial dates before which the defense was
legally obligated to notice an alibi defense
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STATE OF FLORIDA V. ERNESTO BEHRENS

Case No. 98-5739 CF10(A)
Judge RONALD ROTHSCHILD

REQUEST FOR JUDICIAL NOTICE

Page 2 of 2

v
i

The Defendant’s Notice Of Alibi states that the Defendant was at 750
N.W. 91* Terrace, Plantation, Florida, at the date and tlme of the offense,
and that his alibi witness is Paula Turgeon.

On June 28, 2000, the undersigned Assistant State Attorney took the

deposition of Paula Turgeon, and she stated that she was with the
Defendant at 1910 N.E. 27® Court, Apt. 1, Lighthouse Point, Florida,
when the crime occurred,

Florida Statute 90.203 states that a court shall take judicial notice of any
matter in Florida Statute 90.202 when a party requests it, gives each
adverse party timely written notice of the request, and furnishes the court
with sufficient information to enable it to take judicial notice.
F.8.90.202(6) states that a court can take judicial notice of its records.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and cotrect copy of the foregoing has been

Jul

furnished by U.S. Mail\hand delivery this & day ofkmg 2000, to: TYRONE A, TERRELL,

ESQ., 1895 W. Commercial Boulevard, Suite 135, Fort Lauderdale, Florida 33309.

DS:emb 06-27-01

MICHAEL J. SATZ
State Attorney

By:
DENNIS SIEGEL, #SQ.
Assistant State Attorney
Florida Bar #258131
201 S.E. Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
(954) 831-6933
FAX: (954) 831-6936
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IN THE CIRC[{ COURT OF THE SEVENTEENTH } ICIAL CIRCUIT

BROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, Yy
P / ‘\l(\“ U{_,// <<\>ﬁ
Plaintiff, ' % (c:’ G,
oo @ T
vs. CASENO.: 98-ST39CFHIAT ., -,
RN R
ERNESTO BEHRENS, JUDGE: ROTHSCHILD Q/ S
Defendant. %)
< %,
/

DEFENDANT’S MOTION TO STRIKE
STATE’S REQUEST FOR JUDICIAL NOTICE

COMES NOW the Defendant, by and through undersigned counsel, moves this Court to
Strike the State’s Request for Judicial Notice, and as grounds states the following:

1. On June 6, 2000, the defense filed a Notice of Alibi in conformity with Rule
3.200 of the Florida Rules of Criminal Procedure,

2. On July 6, 2000, Defense counsel realized an error with the address in that
the undersigned put the address of the alleged victim (obviously not an “alibi
address™) instead of the address of Paula Turgeon, the Alibi witness. The
Assistant State Attorney, Dennis Siegel, became aware of the correct Alibi
address during the deposition of Paula Turgeon.

3, On July 6, 2000, an Amended Notice of Alibi was filed. The undersigned
counsel hand delivered the Amended Notice to Dennis Siegel, and even
spoke to him regarding the clerical error. Dennis Siegel responded by
laughing, and stating, *“ I caught that mistake also,” and accepted the
Amended Alibi Notice.

4. The mistake was obvious to the prosecutor as a ¢lerical error and did not
cause the State prejudice. Further, to date, the State has not put forward any
objection to this Alibi Defense, or the manner in which they were noticed.

5.  The Amended Notice of Alibi complies with the rules of Criminal Procedure
and in NO WAY should the clerical error of counsel, which has since been
corrected, be held against the Defendant. Furthermore, the actions of
omitting substantial facts in the filing of the State’s Request for Judicial
Notice should not be condoned by this Court,

6.  Itis respectfully requested that this Court Strike the State’s Request as a
frivolous Motion, and allow the parties to proceed to a fair and error free trial.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing was furnished via hand delivery to the
Office of the State Attorney, Broward County Courthouse, Ft. Lauderdale, Florida, this 27 day of

7 =z

Tyro(n . Terrell, Esquire

Attorney forxtﬁe Defendant

Florida Bat #0077976

1895 West Commercial Boulevard
Suite 135

Ft. Lauderdale, FI. 33309

Phone: (954) 485-2204/Fax: 489-0637

R
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IN THE CIRC" QURT OF THE SEVENTEENTH. . .JIAL CIRCUIT
BROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA,
Plaintiff, ‘
vs. CASENO.: 98-5730CF10A &
2 % ‘
ERNESTO BEHRENS, JUDGE: ROTHSCHILD ;;9,.,,. % ‘?;,
5,
Defendant, ‘?f;.‘/%ﬁ- = %‘,
A
- (\'.‘. i
DEFENDANT'S AMENDED NOTICE OF ALIBI PR

oty
)
YOU ARE HEREBY notified that the Defendant intends to claim the defense otéﬂibi at

the trial hereof and says:
1. At the exact date and time of the alleged offense, the Defendant was at the

following location:
1910 NE 27" Court
Apt. 1
Lighthouse Point, Florida 33064

2. The Name and address of the witness upon whom the Defendant may call to
establish the alibi is:
Paula Turgeon
2080 NE 26" Street
Lighthouse Point, F1 33064.

3. Pursuant to Fla. R. Cr, P, 3.200, you are directed to file and serve upon the Defendant,
within five (5) days from receipt thereof, the name(s) and address(es) of any person(s) more _
particularly known to the State Attorney whom the State proposes to offer in rebuttal of said alibi

defense.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing was furnished to the Office of the

State Attorney, Broward County Courthouse, Ft. Lauderdale, Florida, this 6" day of J uly2000.

7.7

Ty'ro?é A./Terrell, Esquire

Attorney for the Defendant

Florida Bar #0077976

1895 West Commercial Boulevard
Suite 135

Ft. Lauderdale, FL. 33309

Phone: (954) 489-2204/Fax: 489-0637
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

0\ CASE NO: 98-5739 CF10(A)
rd ("f.‘
% JUDGE: RONALD ROTHSCHILD ‘iip o
0 v"',’,, ('\//‘
’ ) f."?/ L' ’:'3'_
STATE OF FLORIDA, : T
. 3/2’:?\ - >
S . LAY ’
Plaintiff, : b /:\: V(;’
A
VS, . / C:{/,,:}
ERNESTO BEHRENS,
Defendant.

RESPONSE TO DEFENDANT’S MOTION TO STRIKE STATE'S REQUEST FOR
JUDICIAL NOTICE

COMES NOW the State of Florida, by and through the undersigned Assistant
State Attorney, and files this Response to the Defendant’s Motion To Strike State’s Request For

Judicial Notice as follows:;

On July 27, 2000, the defense filed a pleading encaptioned Defendant’s
Motion To Strike State’s Request For Judicial Notice. The Motion was
directed to the portion of the State of Florida’s Request For Judicial Notice
which dealt with the alibi address in the Defendant’s Notice Of Alibi. The
state concedes that the defense filed an Amended Notice Of Alibi changing
the alibi address after the Request For Judicial Notice had been prepared
The State will not concede that the Notice Of Alibi was erroneous, and the
undersigned never acknowledged that it was a mistake. The State’s
laughing response to the Amended Notice Of Alibi was that I had noticed
that the address that the defendant put as his alibi address was the location
of the crime.

Nevertheless, the State will not proceed on its Request For Judicial Notice
on the issue of the alibi address that was contained in the Notice Of Alibi.
The State will proceed on its Request For®udicial Notice on one or more
other issues addressed in the Request For Judicial Notice.
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STATE OF FLORIDA V. ERNESTOQ BEHRENS
Case No. 98-5739 CF10(A)

Judge RONALD ROTHSCHILD
Page 2 of 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by U.S. Mzil\hand delivery this _3_[_[2& day of July, 2000, to: TYRONE A. TERRELL,
ESQ., 1895 W. Commercial Boulevard, Suite 135, Fort Lauderdale, Florida 33309.

MICHAEL J. SATZ
State Attorney

DENNIS SIEGEL, §SQ.
Assistant State Attorney
Florida Bar #258131

201 S E. Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
(954) 831-6933

FAX: (954) 831-6936

07-31-00 DS/garm



IN THE CIRCU JURT OF THE SEVENTEENTH j\, IAL CIRCUIT
BRUWARD COUNTY, STATE OF FLORIDA

STATE OF FLORI%
e
Plaintiff, ' O

vs. CASE NO:98-5739CF10A o s
ERNESTO BEHRENS, JUDGE: ROTHSCHOLD < g
Defendant. ) 2;'1 /'-'é;)

’ 2 %
DEFENDANT'S SUPPLEMENTAL AMENDED WITNESSLIST - ‘%

Defendant in the above cause, through undersigned counsel, pursuant to Fla. R.Cr.P.
3.220(d)(1)(A), furnishes to the State of Florida this written list of witnesses whom the Defendant
expects to call at the trial or hearing in this cause:

Det. William Tigh
451 NW 70tyh Terrace
Plantation, Florida 33317

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was furnished to the Office of the State
Attorney, Broward County Courthouse, Ft. Lauderdale, Florida, thigg" day of Ju.iy, 2000,

7.7 7

Tyrone f , Esquire /
Attorney fo Defendant

Florida Bar #0077976

1895 West Commercial Boulevard
Suite 135

Ft. Lauderdale, FL. 33309

Phone: (954) 489-2204/Fax: 489-0637
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN nﬁ? FOR BROWARD COUNTY, FLORIDA

CASE NO:98-5739CF10A
STATE OF FLORIDA,

JUDGE : ROTHSCHILD
Plaintiff,

vs.

R STATE'S SUPPLEMENTAL DISCOVERY

ERNESTO BEHRENS
Defendant.

COMES NOW the State of Florida, by and through the

undersigned Assistant State Attorney, pursuant to the provisions

of Rule 3.220(b) (1) (A),of the Florida Rules of Criminal
Procedure,

as supplement to the State's previous submission(s) of
discovery herein,

submits the following amendments(s)
addition(s):

or
AMEND TO INCLUDE:

CYNTHIA VANLANDINGHAM

ey r;_,_-:
ey &
15 SOUTH EAST 1%° AVENUE = 4
, SUITE B SO B
‘ GAINESVILLE, FL 32601 STV
‘ 22F w2
X &

I HEREBY CERTIFY that a2 true copy herecf has been %&inigggd by
U.S. Mail/hand Qelivery this JAnd  day of AUGUST A.DZ=2000.T0O
TYRONE TERRELL, ESQ. 1895 WEST COMMERCIAL BLVD.,

LAUD, FL 33309

SUITE 135 FT

MICHAEL J. SATZ
te Atto

3 ey
By: A\EHMUG )Izhﬂgf

DENNIS SIEGELJ

Assistant State Attorney
FL Bar#258131

Broward County Courthouse
201 SE Sixth Street,

Rm, 568
Fort Lauderdale, Flerida 33301
Telephone: (954) 831-6933

B
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,

IN AND F%B BROWARD COUNTY, E ORIDA
} e

00805 -4 LN ]
STATE OF FLORIDA,

SE NO: 98-573SCFl0Aa
““;Jn_, : JUDGE: ROTHSCHILD
’-17‘ - CSUXTY COURT
R TUTYFLL
Plaintiff,

vs. : STATE'S SUPPLEMENTAL DISCOVERY

ERNESTC BEHRENS
Defendant.

COMES NOW the State of Florida, by and through the
undersigned Assistant State Attorney, pursuant to the provisions
of Rule 3.220(b} (1} (A),0f the Florida Rules of Criminal
Procedure, as supplement to the State's previous submission{s) of
discovery herein, submits the following amendments(s) or
addition(s):

AMEND TO INCLUDE:

DEPOSITIONS OF GUY DURAND, M.D.

I HEREBY CERTIFY that a true copy hereof has been furnished by
U.S5. Mail/hand delivery this day of AUGUST A.D. 2000.TO
TYRONE TERRELL, ESQ. 1895 WEST COMMERCIAL BLVD., SUITE 135 FT
1AUD, FL 333095

MICHAEL J. SATZ

State Attorngy //ﬂ

DENNIS SIEGELéf
Assistant State Attorney
FL Bar$#258131
Broward County Courthouse
201 SE Sixth Street, Rm. 568

Fort Lauderdale, Florida 33301
Telephone: (954} 831-6933
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IN THE CIRCUIT COURT FOR THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, Case #:98-5739 CF 10A
Plaintiff, Judge: HOROWITZ -
vs, ‘= T
ERNESTO BEHRENS, €7 =
8o, B
pPefendant ~ e ¢ o
/ =L ' T
A T g
“he T
W 2
MEMORANDUM TO THE HONORABLE JUDGE HOROWITZ @ <
%,
-

REQUEST FOR RECONSIDERATION OF DEFENDANT'S
ASSERTION OF HIS RIGHT TO PROCEED TO TRIAL

Defendant respectfully reasserts his objection to the
choosing and impaneling of a jury on August 9, 2000, and the
setting of the actual trial date for September 11, 2000,

ythirty-three days later. (And potentially later depending on
fjury availablity.)

& Defendant filed a demand for speedy trial on June 23, 2000,
and has at all times maintained his readiness, availability

and desire for trial.

Defendant agrees that a trial commences for speedy trial
purposes upon the swearing of the jury panel for voir dire
examination, and agrees to a trial date within the speedy trial
limit. Moore v. State, 368 Sc.2d 1291 {Fla. 1979)

According to Compo v. State, 525 So0.2d 505 (Fla. 2nd DRCA
1988) under a circumstance such as the present where the speedy
trial rule will have been complied with, but there has been
an interruption in the progress of the trial, the defendant
relies on McDermott v. State, 383 S0.2d4 712 (Fla. 3d DCA 1980)

in order to prevent such prejudice and loss of due process from
occurring in the above styled cause.

The McDermott Rule is based upon the state's intérest in

the integrity of the jury system and the assurance that an
impaneled jury will remain free of any extraneous influence,
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among the factors assessed are the:

1)length and reason for delay,

2)the defendant's assertion of his right to proceed to trial,
and 3)possible prejudice.

1} Defendant asserts that thirty-three dayvs is an undue and
unreasonable separation of the jury.

"Armstrong contends that a jury separation of some fifty-
two days during his trial shows the existence of circumstances
capable of prejudicing the deliberative functions of %the jury.
We agree and reverse...'" Armstrong v. State, 426 So.2d 1173
(1983)

In State v. White, 129 Vt. 220 (1971), a delay of sixty-two
days constituted a sufficient pericd of time so as to warrant
reversal of the defendant's judgement of conviction.

In McDermott a fifty-five day separation of jurors resulted
in discharge.

2) Defendant asserts that as the seriousness of the charges
decreases, so does the tolerable length of delay. In the instant -
case, the charges filed are punishable by life, allowing little
or no tolerance.

3) The state has not shown good cause to warrant a continuation,
other than personal vacation time. As you may remember, this
court agreed to allow defense counsel, as an officer of the
jcourt, to assure the presence of defendant's ex-wife, a state

§w1tness.

4) The Judge has not shown good cause to warrant a continuation,
other than persconal vacation time, and general congestion of
the docket.

5) Defendant contends that it is a violation of his
Constitutional due process rights to proceed to trial without
interruption.

"A separation between the selection of the jury and the
commencement of the actual trial is highly undesirable and should
be avoided wherever possible. ...Absent a bona fide emergency
or some genuinely exigent circumstance, the court ordinarily
should proceed with the criminal trial," A. v, State, 572 So.2d
969 (1990)

"A trial will normally proceed from the impaneling of the
jury on through rendition of the verdict without undue
interruption. A continuance during the progress of the trial,
which results in protracted jury separation must be based upon
a real and substantial need which is supported by a showing
of due diligence and good faith..." Armstrong v. State, 426
So0.2d 1173 (Fla. 5th DCA 1983)
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6} Error would be assigned to the refusal of the court to cause
prospective jurors to be sworn to try the issues in accordance
with defendant's requests, contrary to demand by state which
has no valid cause for refusal. Kennick v. State (1958)

In Raines v. State, 65 S0.2d 558 (Fla. 1953) only 15 hours
was necessary to prompt a reversal, where the proper admonitions

were not given,

* The defendant asserts that such an extended lapse of time
coupled with no cause shown by the state or the Judge, alone,
would overcome the defendant's need to show that separation
of the jury prejudiced his rights.

However, courts have held that the party claiming to be
aggrieved by the undue delay in presentation of a case to the
jury need only show the existence of circumstances capable of
prejudicing the deliberate functions of the a jury. McDermott

In this case the alleged crime occurred May 12, 1995,
bDefendant was arrested in Broward County on March 28, 1998,

7) More than five years has passed since the occurrence of this
alleged incident. Defendant has already been unduly prejudiced
by the death of a key defense witness in July of 1999, whose
whereabouts were previously unknown.

i 8) Additionally, the court has been advised that the defendant's

£alibi witness would be unavailable after August 27, 2000.

' This witness has already postponed trips on several occasions

" to accomodate the previously set trial dates, and did agree
one last time to be available during the speedy trial window.
(The speedy trial window, although having been met by the picking
of the jury on August 9, 2000, would have ended on August 22,
2000.)

9) The court has alsc been advised that the defendant's key
witness, a doctor, who had performed surgery on defendant on
May 8, 1995, will apparently be unavailable all of September,
October and possibly longer, as he is returning to his native
country of Haiti, and is also doing some other extensive
travelling.

10} Even the state's own witness, Michelle Neumann, the former
wife of defendant, has declared availability until August 31,
2000, She will be in Amsterdam for an unknown period of time.

Clearly there is fact of prejudice by the undue separation
of jury, and this court has been forewarned in ample time to
make proper arrangements by either rearranging dockets, and/or
transferring this case to a judge that could accomodate the
speedy trial window.
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This defendant was transferred to the Honorable Judge
Horowitz by the Honorable Judge Rothschild in order to do so.

11) Defendant fears that he is being prejudiced by being forced
to go to trial without these key witnesses, and relying only

on the remaining DNA expert witnesses, who appear to have lost
interest in this case due to the extensive delays, and feels
that a further delay caused by the undue separation of jury
would influence thelr integrity and regard for this defendant,
especially since they have not been paid for their services

on this trial or previcus trials. .

12) Defendant asserts and fears that because of the deélay, the
state could subpoena further witnesses, a tactic already shown
by the prosecutor who has motioned to introduce William's Rule
evidence as late as June 1, 20006, clearly a discovery violation,
More than four motions to compel production of discovery were
filed against the state in 1999, and the state was ordered to
produce all discovery within 20 days at that time.

13) Defendant asserts possible prejudice by newspaper reports,
and other media coverage, past or present, influencing the jury,
which have falsely declared the defendant to have been matched
by DNA to at least 3 rape cases.

14) Defendant asserts that thirty-three days allows the opening
for tampering with the jury, and that the temptation to do so
is so great, that in no way can the defendant's trial be
conducted with the fairness and security that the bill of rights
Fcontemplates.

£15) Defendant asserts that in a world where most people spend

*a large part of their day on the internet, thirty-three days
presents too large of a window for curious jurors to delve into
the defendant's current charges or past criminal convictions,

It is with great respect to this Honorable Court that this
defendent requests that he not be asked to choose or risk his
Constitutional rights to due process of law without prejudice,
including a trial without interruption, in order to obtain his
Constitutional rights for a speedy trial.

And therefore, after recontacting all witnesses since the
last hearing of July 21, 2000, and finding them still
unavailable, and whereby this defendant did formally object
to any interruption in his trial and disagreed to any undue
separation of jurors, and did ask the state to show good cause
for such continuation, which they did not, does respectfully
request that either the docket be rearranged to disallow
prejudice or any other Constitutional vieclation by properly
conducting a speedy trial without interruption within said
limits, or by transferring this case to strike force or a judge.
who has the ability to provide justice within the law, as
cutlined.
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This memorandum having been duly discussed with my defense
counsel, and with agreement by them to help preserve my rights
to the fullest extent of the law, including any further necessary
actions, is respectfully submitted to the Honorable Judge
Horowitz this 3rd day of August, 2000 for his prompt attention
and reconsideration.

1550 NW 30th Ave.
Pompanoc Beach, Florida 33069

Defense Counsel: Mr. Ty Terrell
489-2204

cc: Judge Rothschild
: Dennis Siegel, P.A.
Clerk of dourt
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDR

CASE NO:98-5738CFl0A
STATE OF FLORIDA, : JUDGE: ROTHSCHILD

Plaintiff,

vs. : STATE'S SUPPLEMENTAL DISCOVERY

ERNESTC BEHRENS
Defendant.

1"1.

COMES NOW the State of Florida, by and through the"
undersigned Assistant State Attorney, pursuant to the provasldns
of Rule 3.220{b) (1) {A),0f the Florida Rules of Criminal ,«r ¢n
Procedure, as supplement to the State's previous subm15510§ﬁs of
discovery herein, submits the following amendments(s) or
addition(s): AMEND TO INCLUDE:

TINA ALVAREZ

C/0 WALTER A. BRILL
ASSOCIATE GENERAL COUNSEL
DEPARTMENT 581

§ 1030 DELTA BOULEVARD

ATLANTA, GA 30320
ALSO THE FLIGHT ATTENDANT SCHEDULE OF MICHELE NEUMAN

I HEREBY CERTIFY that a true copy hereof has been furnished by
U.S. Mail/hand delivery this day of AUGUST A.D. 2000.TO
TYRONE TERRELL, ESQ. 1885 WEST COMMERCIAL BLVD. SUITE 135, FT
LAUDERDALE, FL 33309

MICHAEL J. SATZ

State AttorEey-//

DENNIS SIEGEL
Assistant Stat Attorney

FL Bar#258131
Broward County Courthouse
201 SE 8ixth Street, Rm. 568
Fort Lauderdale, ¥lorida 33301
Telephone: {954) 831-6933
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IN THE CIRCUIT COURT OF THEE SEVENTEENTH JUDICIAL CIRCUIT,

IN AND 2?5 BROWARD COUNTY, FLORIDA -
vy -
- : ‘ ' o) P
CASE NO:98-57F9CF1GA
£50. b
52 b =
STATE OF FLORIDA, JUDGE : ROTHSCHIZD ¢ N
Plaintiff, ; e
. e Fon
Pl -
vs. :  STATE'S SUPPLEMENTAL DESCOVERY

FRNESTO BEHRENS
Defendant.

COMES NOW the State of Florida, by and through the
undersigned Assistant State Attorney, pursuant to the provisions
of Rule 3.220(b) (1) (A),of the Florida Rules of Criminal
Procedure, as supplement to the State's previous submission(s) of
discovery herein, submits the following amendments(s) or
addition(s):

AMEND AS FOLLOWS: FINAL ORDER IN DEPARTMENT OF HEALTH vs.
GUY DURAND,M.D. RECOMMENDED ORDER IN
DEPARTMENT OF HEALTH wvs. GUY DURAND,M.D,.

I HEREBY CERTIFY that a true copy herecf has been furnished by
U.S. Mail/hand delivery this gZﬁ day of AUGUST A.D. 2000.70
TYRONE TERRELL, ESQ. 1895 W. COMMERCIAL RLVD, SUITE 135, FT
LAUDERDALE, FL 33309

MICHAEL J. SATZ

Sta Attorne
By: égzabwéd ,¥2@¢£¢¢

DENNIS SIEGEL [
Assistant State Attorney

FL Bar#258131
Broward County Courthouse

201 SE Sixth Street, Rm. 568
Fort Lauderdale, Florida 33301
Telephone: (954) B31-6933
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IN THE CIRCUIT COURT FOR THE 17TH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, Case §:98-5739 CF 10A
Pleintiftf, Judges: HOROWITE
Open
CLERK oF 7, Cour,
ERRESTO BEHRENE, onAG HE C!RCUJTCQURT
/ .

REXORANDUR TO THE HONORABLE JUDGE ROROWITE

T FOR RECONSIDERATION OF DEFENDART'S
%mgrii ON OF HIS RIGHT "ro! PROCEED _TO TRIAL

Defendant respectfully reasserts hip objection to the
choosing and impeneling of & jury on August 9, 2000, and the
setting of the actual trial date for September 11, 2000,

thirty-three days later., (And potentially later depending on
jury availablity.)

- Defendant filed & demand for speedy trial on June 23, 2000,
§ and has at all times maintuined his readiness, avatlability
* and desire for trial.

Defandant egrees that a trial commences for speedy trial
purpogses upon the swearing of the jury panel for voir Qire
examination, and agrees to a trial date within the speedy trial
limit., MHoore v. Stete, 368 B80.2d 1291 {Fla. 1979)

Accoyding to Compo v, State, 525 So,2d 505 (Fla. 2nd DCA
1988) undexr a circumgtance such as the present where the speedy
trial rule will have been complied with, but there has been
an interruption in the progress of the trial, the defendant
relies on McDermott v. State, 383 Bo.2d 712 (Fla, 33 DCA 1980)
in order to event such prejudice and loss of due process from
occurring in the above styled cause.

The Mchermett Rule is bamed upon the state's interest in
the integrity of the jury system and the &ssurance that an
impaneled jury will remain free of any extraneous influence,



st

Amony the factors assessed are tha:

1)%cngth and Ecason for delaxi
2)the de t' B egsertion of hig right to procteed to trial,

and 3) sibls preajudica.

1) Dafendant asserts that thirty-three days is an undue and
unreasonable separstion of the jury.

"Armstrong contends that a jury separation of some fifty-
two dayp during his trial phows the existence of circumstancesg
capable of prejudicing the daliberative functions of the jury.
We agree and reverse...” Armstrong v, State, 426 So,.24 1173
{1983)

In State v, White, 129 Vvt. 220 (1971), a delay of sixty-two
dayp constituted a sufficient period of time so as to warrant
reversal of the defendant's judgement of conviction,

In MoDermott 8 fifty-five day separation of jurors resulted
in discharge.

2} Defendant asserts that as the seriousnhess of the charges
decreases, $© doeg the tolerable length of delay. 1In the instant
¢ase, the charges filed are punishable by life, allowing little
or no tolerance,

3) The state has not shown good cause to warrant a continuation,
other than personal vacation time. As you may remember, this
court agreed to allow defense counsel, as an officer of the
gourt, to assure the presence of defendant's ex-wife, & state

witness.

4] The Judge has not shown good cause to warrant a continuation,
other than personal vacaticn time, and general congestion of
the docket..

5) pefendant contends that it is & violation of his ,
Constitutional due process rights to proceed to trial without
interruption.

YA peparation between the selection of the iury and the
commencement of the actual triel is highly undesirable and should
be avoided wherever possible., ...Absent & bona fide emergency
or some genuinely exigent circumstance, the court ordinarily
should pgocaad with the criminal trial." A. v, State, 572 So0.2d
969 (15890)

"A trial will normally proceed from the impaneling of the
jury on through rendition of the verdict without undue
interruption, A continuance during the progress of the trial,
which regults in protrected jury separation must be bazed upon
a real and substantial need which is Bupported by a showing
of due diligence and good faith..." Armstrong v. State, 426
Be.2d 1173 {Fla. 5th DCA 1983)
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6) Error would be mseigned to the refussl of the court to cause
prospective ju:ors to be sworn. to Try the issues in accordance
with defendant's requests, contrary to demand by state which
has no valid cauea for refusal. Kennick v, State (1958)

In Reines v. Btate, 65 Bo.2d 3558 (Pla. 1953) only 15 hours
wag necepssry to prompt & reverssal, where the proper admonitions
wele not given.

* The daefendent asserts that such an extended lapse of time
coupled with no cause shown by the state or the Judge, alone, .
would overcome the defendant's need to ghow that separation
of the jury prejudiced his rights,

However, courts have held that the party claiming to be
aggrieved by the undue delay in presentation of a cese to the
jury need only show the existence of circumstances capable of
prejudicing the deliberate functions of the a jury. McDermott

In this case the alleged cerime occurred May 12, 1985,
Defendant was arrested in Broward County on March 28, 1998,

7) More than five vears has parzed since the occurrence of this
‘alleged incident, Defendant has already been unduly prejudiced
by the death of a key defense witnegs in July of 1999, whose
wvhereabouts weye previcusly unknown,

B8) Additienally, the court has been advised that the defendant'sy
alibi witness would be unavailable after August 27, 2000,

This witness has rlready postponed trips on sevaral occagions

to accomodate the previocusly set tria]l dates, and d4id agree

one last tins to be available during the speedy trial window.,
{The speedy triml window, slthough having gean mat by the picking
of Eh? jury on August 9, 2000, would heve ended on Rugust 22,

200 .

8) The court has alse been advised that the defendant’s key
witness, a deoctor, who had performed surgery on defendant on
May 8, 1985, will apparently be unavallable all of September,
tctober and possibly longar, ag he is returning to his native
country of Haiti, and ig also doing some cther extsncive
travelling.,

10) Even the stete's own witnesz, Michelle Neumann, the former
wife of defendant, has declared evailability until August 31,
2000. She will be in Amsterdam for an unknown period of time,

Clearly there is fact of prejudice by the undue Beparation
of jury, and this court has been forewarned in ample time to
make proper arrangements by either rearranging dockets, and/or
transferring this case to a judge that could accomodate the
gpaady trial window.



This defendant wae transferred to the Honorable Judge
Horowitz by the Honorable Judge Rothschild in order to do so.

11) Defendant fears that he is being prejudiced by being forced
to go to trial without these key witnesszes, and rilyinggdnly

eh the remaining DNA expert vitnesses, who appear to have lost
interest in this case due to the extensive delaye, and feels
that a further delay caused by the undue separation of jury
would influence their integrity and regard for this defendant,
especially since they have not been paid for their services

on this trial or previous trials. '

12) Defendant msserts and fears that because of the delay, the
Btate could subpoena further witnesses, a tactic already shown
by the prosecutor who has moticned to introduce William's Rule
evidence as late ag June 1, 2000, clearly a discovery violation.
More than four motions to compel production of discovery were
filed against the state in 1999, and the state was ordered to
produce all discovery within 20 days at that time,

13) Defendant msserts possible prejudice by newspaper reports,
and other media coverage, past or present, influencing the jury,
which have falsely deczlared the defendant to have been matched
by DNA to at least 3 rape casas,

14) Defendant aseerts that thirty-three days sllows the opening
for tampering with the jury, and that the temptation teo do so
is Bo great, that in no way can the defendant's trial be
conducted with the fasirness and security that the bill of rights
contemplates. :

15) Defendant asserts that in & world where most pecple spend
a large part of their day on the internet, thirty-three days
presents too large of a windew for curious Jjurcre te delve into
the defendant's current charges or past criminal convictions.

It i8 with great respect to this Honorable Court that this
defendent requests that he not be asked to ohoose or risk his

Constitutional rights to due process of law without prejadice,
incIudIng a trial without interruption, in order to cobtain his

Constitutional rights for a speedy trial,

And therefore, after recontacting all witnesses gince the
last hearing of July 21, 2000, and finding them gtill
unavailable, and whereby this defendant did formally object
to any interruption in his trial and disagreed to any undue
paparation of jurors, and did ask the state to show good cause
for such continuation, which they did not, does respectfully
regquest that either the docket be rearranged teo disallow
prejudice or any other Constitutional violation by properly
conducting a speedy trial without interruption within said
limits, or by transferring this case to strike force or a judge
who hae the ability to provide justice within the law, as -

outlined,
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This memcrandum having been duly discussed with my defense
counsel, and with agrsement by, them to help preserve my rights

to the fullest extent of the law, including any further necessery .

astions, is respectfully submitted to the Honorable Judge
Horowitz this 3rd dey of auguet, 2000 for hig prompt attention
and reocnside;ation.:

lorth Bra:d County Jail

1550 Nw 30th 2ve, - -

Pompano neach, Floride 33069
Defehs; cOunselz nr. Ty Terrell
489-2204

EER- LN

I
Cakd

cot Judge Rothechild
Dennis Siegel, P.A.
Clerk of éoutt
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CASE NUMBER
THE STATE OF FLORIDA VS,
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CHARGE/S
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DATE MG 09 2000

This case being calied for hearing on _W \\\\ awn 2 Aule

the Defendant @/was not present in open Court With/without counsel T\ iT‘u vl ‘

Esq. The State represented by Dot g 5% C.‘ G, ‘ , £sq., Assistant State

Attorney. Court Reporter, b \({J\\r\(l 2\ Q\ ») C.\VL’\ r,\ A, was also present,

The following witnesses were duly swom and testified in this cause:

DEFENSE

After due consideration, this court
GRANTED the Motion/s to

DENIED the Motion/s to \N‘\\\\\ Wna & Q\ U\ R 0’\‘1 oY)

By: A?mﬁm %/a/bﬂfﬂ O' | 1
L/ D¢

buty Clerk
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€ " IN'THE CIRCH. COURT OF THE 17TH

JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA
STATE OF FLORIDA, | ... CASENO.98-5739CF10A
vs. DR R JUDGE: HOROWITZ

ERNESTO BEHRENS, .. 55 /. . L5
Defendant. 2 -

[t

D

vk T
Y

/
NOTICE OF EXPIRATION OF TIME FOR SPEEDY TRIAL

[
' RRG

L4

Defendant, through undersigned counsel, files this Notice of Expiration of Time for Speedy
Trial, pursuant to Fla.R.Cr.P. 3.191(b) and (h), and says as follows: :

1. Defendant was magistrated on March 28, 1998 and was charged with armed sexual
battery and armed burglary

2. That on June 23, 2000, Defendant filed a Demand for Speedy Trial with this Court. A

copy was also served on the State Attorney.

3. On August 9, 2000 a group of 30 prospective jurors were questioned by the Court
without being sworn as required by Florida Rule of Criminal Procedure 3.300(a) and

(®).

Z
<

4. On August 10, 2000, the remaining prospective jurors were then sworn in by the Court o

regarding the previous day of conversation.

5. Therefore the Defendant has not been properly brought to trial within 50 days of the
filing of the Demand for Speedy Trial and is, therefore, entitled to the appropriate
remedy as set forth in FlaR.Cr.P. 3.191(p).

CERTIFICATE OF SERVICE

BTN s

I HEREBY CERTIFY that a true and correct copy of the foregoing was hand delivered to

the Office of the State Attorney, Broward County Courthouse, Fort Lauderdale, Florida on this 25%

day of August, 2000,

7 &
Tyror% )A/T' i??’/ Esquire '
Attorneyfor thé Defendant
Florida Bar #0077976
1895 West Commercial Boulevard
Suite 135

Ft. Lauderdale, FL. 33309
Phone: (954) 489-2204/Fax: 489-0637
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[ 1 17th Judicial Cireuit in and for 8roward County
[ 1 in the County Court in and for Broward County Filed In Open Court
CLERK CF THE QiR ‘

mmwsuoin: | on @G 5%'“%3 COURT
Crimina HA P —

[] Tratric ORDER | By%

{1 Other

THE STATE OF FLORIDA VS, OASE NUMBER

Er nasfo ﬁehf tns perenoant | 4975739 CF Yy A

CHARGE

The Stafe of Floridds mitin To deike fhe Defndants Mofice OF
Eﬁp:‘m?lron 18 Tine For 5f€¢d)/ Trial 15 jraﬂ'lkd‘

DONE AND ORDERED THIs ﬂtﬁ DAY OF _Aujm‘f 200 N

BROWARD COUNTY, FLORIDA,

JUDGE

COPIES: @ - SADQ
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[ 1 t7th Judicial Cireuit in and for Broward County
[ 1 In the County Court in and for Broward County

Filed In Open Court,

DIVISION: CLERK OF THE CiRCUIT COURT

[1 Criminal : o;y MG 282000

THE STATE OF FLORIDA VS.
CASE NUMBER

&UES-@ &6{‘7’2{/{5 DEFENDANT C?Q"57 3? C’g’

X

U

CHARGE AJ’W\Q() g\)\ua/[ BOCH'CFY

Lt I8 ‘qere!a/ @rde.red ‘H)/Lcuf Hhe Ckloova 'Devfénﬁan.-j‘-
S)ﬂa” JO(’, PFO/Oef‘}/ &TC‘SSECJ OLNC) Q/\@QA) Skque/u

for 4rial durin e Wee K of gepw
.IO'*'-L" ‘P)’)FOUS}L, SEP‘/-EMBQF 1\7"-4'-" , ZOOD,

DONE AND ORDERED THis_2. ] pav or _Au?jé‘l” 2000w

BROWARD COUNTY, FLORIDA.

\QJGE

COPIES: - SAD
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT, __D
IN AND FOR BROWARD COUNTY, FLORIDA /
. //
CASE NO:98-5739CF10A qgi
STATE OF FLORIDA, : JUDGE : HOROWITZ ,6Q-
Plaintiff, : %g‘ o

4

vs. :  STATE'S SUPPLEMENTAL DISCOVERY

\ ‘

I

Ny
Y :

ERNESTO BEHRENS
Defendant.

"k

COMES NOW the State of Florida, by and through the
undersigned Assistant State Attorney, pursuant to the provisions
of Rule 3.220(b) (1} {(A),of the Florida Rules of Criminal
Procedure, as supplement to the State's previous submission(s) of
discovery herein, submits the following amendments(s) or
addition(s):

AMEND FOR CHANGE: JOHN SAUER, DELTA AIRLINES
100 TERMINAL DRIVE
FT LAUDERDALE, FL 33015

IR v

han

I HEREBY CERTIFY that a true copy hereof has been furnished by
U.S. Mail/hand delivery this € day of SEPTEMBER A.D. 2000.TO
TYRONE TERRELL, ESQ. (FAXED) 1895 w. COMMERCIAL BLVD,SUITE 135,
FT LAUD, FL 33309

MICHAEL J. SATZ

State Attorn
By: & /My z\zﬂw/

DENNIS SIEGEL Z’
Assistant State Attorney

FL Bar#258131

Broward County Courthouse

201 SE Sixth Street, Rm. 568
Fort Lauderdale, Florida 33301
Telephone: (954) 831-6933
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IN THE CIRCUIT COURT OF THE
17™ JUDICIAL CIRCUIT IN AND FOR PALM

BEACH COUNTY, FLORIDA .
STATE OF FLORIDA, .
Plaintiff.
Case Number: 98-5739CF10A
VS, Judge: HOROWITZ
ERNESTO BEHRENS,
Defendant. N
/
MOTION FOR DISCHARGE

Defendant, in the above cause, pro se, pursuant to Fla. R.Cr.P. 3.191(j)and (p)(3), moves this
Court for an Order discharging Defendant from the crime alleged in the Information in the above-

styled cause on the following grounds:

1. On August 25,2000, the Defendant filed a Notice of Expiration of Time for Speedy
Trial, as required by Fla. R.Cr.P. 3.191(a) and (h).

2. Defendant has not been brought to trial within fifteen (15) days from the date of the
filing of a Notice Expiration of Speedy Trial or within ten (10) days of the hearing on said Notice,
through no fault of Defendant.

3

WHEREFORE, the Defendant respectfully requests this Court to enter an Order forever
discharging Defendant from the crime, pursuant to Fla. R.Cr.P. 3.191(p)(3).

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was furnished by hand to the Office of the
State Attomey, 201 S.E. 6™ Street, Broward County, Florida 33301 on this 11® day of September,

2000. L 777_’ /é,/

R L Uft, "
i sl ~|~? é’gum Tyrong/A. Tefrell, Esquire

CF T Lot Attormey for the Defendant
Florida Bar #0077976

1895 West Commercial Boulevard

Suite 135

Ft. Lauderdale, FL 33309
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IN THE CIRCUIT COURT QF THE SEVENTEENTH JUDICIAL CIRCUIT
BROWARD COUNTY, STATE OF FLORIDA

State of Florida )
VS. ) CASENO: 98-5739CF10A
Filed |
JUDGE:  ROTHSCH N Open @o
ERNESTO BEHRENS, ) Hﬂé’“ OF THE CIRy)r co%;?
N ON SEP 11 20m0
Defendant. ) BY 4
)

MOTION IN LIMINE TO EXCLUDE TESTIMONY AND EVIDENCE

The Defendant, ERNESTO BEHRENS, through undersigned counsel, files this Motion as an
objection to the State's use of testimony and/or evidence, which should be deemed inadmissible, and
hereby moves this Honorable Court, in Limine, for an Order precluding the State from using any
pleading, testimony, remarks, questions, or argument regarding evidence and/or testimony listed in this

Motion.
This Motion in Limine is filed pursuant to Marion v. State, 283 So.2d 53 (Fla. 4th DCA

1973) and Franklin v. State, 229 So.2d 892, 895 (Fla. 3d DCA 1970) wherein the Court stated,
"If the defense objects to proffered evidence regarding other

crimes as inadmissible because its sole relevance i 1s to show
propensity on the part of the accused to commit a crime, a trial
court should then require the prosecution to show what
relevance (other than propensity) the professed evidence has to
an issue of fact. The prosecution should be held to a strict
standard of care, and if they do not meet that standard the
professed evidence should be excluded."
Further grounds for this Motion in Limine are found in Fla. Stat. § 90.403 (1997),
which excludes evidence on the grounds of prejudice or confusion.

In order to determine these issues, the Court should conduct a pre-trial conference
pursuant to Fla.R.Crim.P, 3.220(p) which provides, "The trial court may hold one or more pre-
trial conferences, with trial counsel present, to consider such matters as will promote a fair and
expeditious trial ..." Further, an Order in Limine is the proper way to handle the problem because

disclosure of any of the testimony and evidence to the jury would be highly improper and
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prejudicial to the Defendant. Even though the Court were to sustain an objection and instruct the

jury not to consider such testimony, this would not be curative of the error, and said use may

cause a mistrial.
EVIDENCE AND TESTIMONY THAT SHOULD BE EXCLUDED

1. The State may intend to lcall Siru Andelin, Keith Evans, or any other witness,
which may testify to the befendant’s alleged fleeing from Florida or his
knowledge that he was being looked for by the police. First, this evidence is
irrelevant and highly prejudicial. Second, the State has indicated to the defense
that it was not going to call these witnesses, and the Defense has relied on the
State’s assertion. Thus, to allow the State o call these witnesses would be
prejudicial.

2. The State may intend to allow witnesses to testify regarding facts or circumstances
from other cases or alleged acts allegedly committed by Ernesto Behrens. This
should include any testimony regarding DNA comparisons made between the
different cases. This evidence should be excluded because of the following:

a. The sole purpose of the introduction of the testimony and evidence is to

@ prove bad conduct or mere criminal propensity.

b. The act does not constitute a crime.

¢. There is insufficient evidence that the Defendant committed the act.

d. The act is logically irrelevant to any fact of consequence in this case.

e. The prosecution does not have a substantial, bona fide need for the
testimony and evidence.

f. The testimony and evidence has insufficient probative value to outweigh
its prejudicial character.

g. The testimony and evidence is not relevant or material to the proof of a
fact in issue.

3. Any testimony by Mr. John Sauer, as the defense received this witness’s name on

2
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7.

September 8, 2000, in violation of discovery rules.

Any testimony by Donna Marchese with regarding to statistical analysis of DNA,
In addition to testimony regarding any database searches for DNA matches with
other cases involving Ermesto Behrens.

Any testimony rega.rding Ernesto Behrens being in custody.

Any testimony or questic;ns of Dr. Duran regarding his history of alleged
misconduct or license suspensions.

Other grounds to be argued GRE TENUS.

WHEREFORE, the Defendant respectfully notifies this Honorable Court of its

objection to the testimony as stated and moves herein for the entry of an order prohibiting the

State from using same in any pleading, testimony, remarks, questions or arguments which might

inform the jury of such facts contained in this Motion.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished by hand to the

Office of the State Attorney, Broward County Courthouse, Fort Lauderdale, Florida, this 11th

d;ay of September, 2000

o
Andrea Sheléwitz, Esq.
Bar No. 0092622
Shelowitz & Shelowitz, P.A.
1895 West Commercial Blvd. Ste, 135
Ft. Lauderdale, FL 33309
(954) 489-2204
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Judge Alfred J. Horowitz -

State of Florida ve.
Case Number

WE THE JURY IN THE ABOVE TITLED CASE WOULD LIKE THE
FOLLOWING:

{PLEASE CHECK ONE)
1.) TO ASK THE FOLLOWING QUESTION(S) _.m/
2.) WE WOULD LIKE TO VIEW THE EVIDENCE ON THIS CASE _
PLEASE WRITE OUT THE ENTIRE QUESTIONS(S) IN THE SPACE

PROVIDED BELOW. THEN RING THE BELL FOR THE DEPUTY.
THANK YOU.

CCU\ we M@, & \§ min Iofl&'*‘\

Filed In Open COUMty

PERLE i alntl
2 BETIRCUTHoowr
CLERK OF 1 -+ o]

ON . 7
BY A
' / h
)
SIGNED £
FOREPERSOMN PLEASE PRINT YOUR NAME ~Doras RivOe
DATE Vo0

2073



b . - ﬁ%

Judge Alfred J. Horowitz

State of Florida vs.
Case Number

WE THE JURY IN THE ABOVE TITLED CASE WOULD le{  THE,
FOLLOWING: o on " 0F 1y Cfeﬁ 6,

(PLEASE CHECK ONE)

1.) TO ASK THE FOLLOWING QUESTION(S)_—

2.) WE WOULD LIKE TO VIEW THE EVIDENCE ON THIS CASE

PLEASE WRITE OUT THE ENTIRE QUESTIONS(S) IN THE SPACE
PROVIDED BELOW. THEN RING THE BELL FOR THE DEPUTY.
THARK YOU.

Gon we howe Fhe  wiillon (pamuod)

desiimony  of "TrEecit Moppe?  endl
‘Dﬂ.w;ous 0_301'-. Nows?
\cs‘r el alld =eoo o sood
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO: 98-5739 CF10 (A)

JUDGE: Alfred J. Horowitz
STATE OF FLORIDA,
Plaintiﬂ‘,‘
VS, | : RDICT
ERNESTO BEHRENS,
Defendant.

COUNT 1

WE, THE JURY, find as follows as to the Defendant in this case: (Check only one)

/ A. The Defendant is Guiity of Sexual Battery-Armed, as charged in the
Information.

B.  The Defendant is Not Guilty.

SO SAY WE ALL, this_ /9 day of September, A.D. 2000, at Fort Lauderdale,

Broward County, Florida.

Fited In Open Court, OQ @
CLER & OF THE CIHCUIT COURT Pea,
on 9 f / FOREPERSON

n
!
BY
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO: 98-5739 CE10 (A)

JUDGE: Alfred I. Horowitz
STATE OF FLORIDA,
Plaintiff,
Vs, . : VERDICT
ERNESTO BEHRENS,
Defendant.
COUNT I

WE, THE JURY, find as follows as to the Defendant in this case: {Check only ong) -
o A, The Defendant is Guilty of Burglary of a Dwelling with a Battery, as
charged in the Information.
B. The Defendant is Not Guilty.

SO SAY WE ALL, this /9 day of September, A.D. 2000, at Fort Lauderdale,

FOREPERSON

Broward County, Florida.
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BROWARD COUNTY, FLORIDA.
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT\ g W2 L0
IN AND FOR BROWARD COUNTY, FLORIDA -3 SEF
v C,B‘\)PJ
it L'\'{; U\n\{ L.
CASE NO: 98-5739CF10A - mm:u Tmuw-?
LERGROWAR
JUDGE: Alfred Horothz

STATE OF FLORIDA,
Plaintiff,

Vvs.

ERNESTO BEHRENS,

Defendant.

MOTION TO IMPOSE SENTENCE WHICH 1S UPWARD DEPARTURE FROM

RECO, NDED GUIDELINE SENTEN
COMES NOW the State of Floride, by and through the undersigned Assistant
State Attorney, and respectfully moves this Honorable Court, pursuant to F.S, 921.0016(3)
(1995), to impose a sentence upon the Defendant which would constitute an upward departure
from the recommended guidelines sentence in this case, and as grounds states the following:

1. On September 14, 2000, the Defendant was found guilty by a jury |
of Sexual Battery - Armed and Burglary Of A Dwelling With A
Battery.

2. The recommended guideline sentencing range appears to be 115.8
months to 190 months state prison,

3. Pursuant to F.5. 921.0016(3)( r )(1995), the aggravating
circumstance exists, which reasonably justifies an upward departure
sentence, that the primary offense of which the Defendant was
convicted is a'level ten offense, and the Defendant has previously
been convicted of two counts of Armed Burglary, level eight
offenses.



State of Florida v. ERNESTO BEHRENS

Page 2 of 2

4,

The Defendant was convicted of two counts of Conspiracy To
Possess Stolen Property in the District Court of Clark County,
Nevada, in case number 97-C-146497 on or about March 3, 1998,
which offenses do not constitute prior convictions and are thus
unscoreable. Unscoreable convictions constitute a valid
aggravating circumstance to upwardly depart from the
recommended seritencing guideline range. Smith v, State 515 So.
2d 182 (¥1a.1987), cert. denied, 485 U.S, 971, 108 5.Ct, 1249, 99
LEd. 2d 447(1988): Ereeman v, State, 663 So. 2d 675 (Fla. 40
DCA. 1995).

The Defendant entered a plea of guilty to an information charging
him with Grand Theft in the Cirouit Court of the 15 Judicial
Circuit of Florida in case number 95-9832CF A02 on May 29,
1996, which offense does not constitute a prior conviction and is
thus unscoreable. Unscoreable convictions constitute a valid
aggravating circumstance to upwardly depart from the
recommended sentencing guidelines range.  Smith, supra:

Ereeman, supra.

The sexual battery for which the Defendant was convicted clearly
evidenced heightened premeditation or calculation which justifies an
upward departure sentence. Marcott v. State, 650 So. 2d 977
(Fla.1995),

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by U.S. Mail\hand delivery this \ i day September of , 2000, to: Tyrone A. Terrell,

ESQ., 1895 W. Commercial Blvd., Suite 133, Fort Lauderdale, Fl 33309

DELit 09-1303

MICHAEL J. SATZ
State Attorney

o Reons g

Dennis Siegel, ESQ

Assistant State Attomey
Florida Bar #258131

201 S.E. Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
(954) 8316933 :

FAX: (954) 831-6936
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO: 98-5739CF10A
JUDGE: ALFRED HOROWITZ
STATE OF FLORIDA,
Plaintiff,
VS. -
ERNESTO BEHRENS,
Defendant.

MOTION TO COMPEL STANDARD FINGERPRINTS

COMES NOW the State of Florida, by and through the undersigned Assistant
Statc Attorney, and respectfully moves this Honorable Court, pursuant to Rule 3.220(c)(1) (C) of
the Florida Rules Of Criminal Procedure, to compel the Defendant to submit to the taking of his
sta.ndard fingerprints for the purpose of comparing his standard fingerprints to the fingerprints
affixed to the judgment of conviction and findings of guilt in prior cases of the Defendant, and as

grounds states the following:

1. The State of Florida is seeking to have this Court upwardly depart from
the recommended sentencing guidelines in this case, and has cited as
one of the reasons for doing so that the Defendant has unscoreable
convictions as that term is defined under Flprida Statue 921.0011(2).

2. The Defendant has unscoreable prior convictions -with attached

- fingerprints.

212
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State of Florida v. ERNESTO BEHRNES
MOTION TO COMPEL FINGERPRINTS
CASE NC: 98-5739CF10A

JUDGE.: ALFRED HOROWITZ

Page 2 of 2

3. It is necessary to compare the fingerprints attached to the convictions
in these cases to the Defendant’s standard fingerprints to establish
whether the Defendant was the individual who was convicted in these

CAaBes,

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by U.S. Mail\hand delivery this&S day of September, 2000, to:: TYRONE A.

TERRELL ESQ., 1895 W. Commercial Blvd., Suite 135, Fort Lauderdale, F1 33309,

MICHAEL J. SATZ
State Attorney

Dennis Siegel, ES@.

Assistant State Attorney
Florida Bar #258131

201 S.E. Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
{954) 831-6933

FAX: (954) 831-6936
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO: 98-5739CF10A
JUDGE: ALFRED HOROWITZ
STATE OF FLORIDA, .
Mo
Plaintiff, 53 &
D v
ﬁ;’:m £ -
VS. e ~» M
8o ® g
ERNESTO BEHRENS, ger » =
<
- _< t.l‘J
Defendant. !mg )
% e

MOTION IN LIMINIE 70 DETERMINE IF COURT
WILL ENTERTAIN A STATEMENT AT SENTENCING

COMES NOW the State of Florida, by and through the undersigned Assistant
State Attorney, and respectfully moves this Honorable Court to determine whether it will

entertain at the sentencing hearing herein a statement from £ =  and/or her father

concerning the impact of the Defendant’s criminal acts upon her and the nature of those acts, 1t
must be noted that the Defendant was charged with two counts of Sexual Battery-Armed and
Burglary With A Battery in case number 97-22091CF10A for those acts and was found not guilty

by a jury.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by U.S. Mail\hand delivery this 9~ day of September, 2000, to: TYRONE A.
TERRELL ESQ., 1895 W. Commercial Blvd., Suite 135, Fort Lauderdale, F1 33309
MICHAEL J. SATZ

Siate Attorney M
By Casug

DENNIS SIEGEL, BESQ.
Assistant State Attorney
Florida Bar #258131

201 S.E. Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
(954) 831-6933

FAX: (954) 831-6936

DELt 65-27.02
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.}* ) h IN THE cmc& ‘
- //‘3/00

LURT OF THE SEVENTEENTH
JUDICIAL CIRCUPN AND FOR BROWARD
COUNTY, FLORIDA
STATE OF FLORIDA, %gf}o ) ... . CASENO: 9E-STRACF (DA
) b gor-n FifEPEE Cothez hiLo
- |
EenesTo BeHeends oL RS
g
)

FILE ONLY NOT FOR PROCESSING
AS PER COURT ADMINISTRATION

ORDER FOR REIMBURSEMENT WHERE DEFENDANT HAS BEEN DECLARED

| INDIGENT FOR COSTS

THIS CAUSE having come on for consideration by the Court upon the submission of an originai sworn Motion for
Order for Costs by _L 1 Loud E A Teeeell

Esq., Attorney for Defendant, pursuant
to the Order Declaring Defendant Indigent for costs enterad herein on Hf\ebh E%TH 2000 _, and the Court

L. 1
having reviewed the Motion for Order for Costs and finding that the costs set forth therain comply with the provisions of the
atoresaid Order Declaring Defandant |ndigent tor Costs, it is, therefore

Esstat

ORDERED AND ADJUDGED that the Broward County Board of County Commissioners shall p 7y} ),
o/ /35
T¥ 2o E /4 [Epee LL- Esq., the total sum of $ SH7 7E
raimbursement for allowable costs expended in the above-captioned cause. A copy of the Order Declaring Defendant

ias
Indigent for Costs, and copy of Judgment/Lien for Attorney's Fees and Costs are attached hereto and made a part hereof
DONE AND ORDERED in Cha

mz‘is, at the Broward County Courthouse, Fort Lauderdale, Flprida on
this day of _ge‘@lm L gl |
Y .
\Q N
~ IRCUJT/COUNTY JUDGE
'T;/eoue A. TEegeLl
Attorney for Defendant APPROVED FOR PAYMENT
qug \JesT @mm ERCIAL ’Bauw!:g;g_o AMOUNTS CHARGED 10 INDEX SUB
Suite 135 0010-029-232 /- 4928 JE5U99%
T0ex Launecdate, Furam— 332309
Acz'ess PER //,\i/ F .
5 - 09 RTs52 S k: “ADM U:\th’_“”“_'“‘
S ST M COURT ADMINISTRATOR'S OFFICE
P133-E (Rew/ 2/98) -

WHITE-Clork, GREEN-Public Defender, YELLOW-court Administrator, PINK-5tate Attomey, GOLDENROD-Attomey
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
.IN AND FOR BROWARD COUNTY, FLORIDA

FELOnY

!
WocT-2 py 4, 3. |
STATE OF FLORIDA, ; JUDGE: - HOROWIT?Z

l -

Lr_F‘K, cm ? SR
Lo s
Plalﬁﬁw% Cay T.?Emmg

CASE NO: 98-3739CF10A

vs. : STATE'S SUPPLEMENTAL DISCOVERY

ERNESTO BEHRENS
Defendant. :

COMES NOW the State of Florida, by and through the
undersigned Assistant State Attorney, pursuant to the provisions
of Rule 3.220(b) (1) {nd),0f the Florida Rules of Criminal
Procedure, as supplement to the State's previous submission(s) of
discovery herein, submits the following amendments (s) orxr
addition({s) :AMENDED AS FOLLOWS:

CHARMAINE CENTRON
B30 FINGERPRINTS AT JAIL

TERRY TROUT
. BSO COURT DEPUTY
201 SE 6™ STREET
FT LAUD, FL 33301

I HEREBY CERTIFY that a true copy hereof has been furnished by
U.S. Mail/hand delivery this gnd  day of OCTOBER A.D. 2000.TO
TYRONE TERRELL, ESQ., 1895 W COMMERCIAL BLVD., SUITE 135 FT LAUD
FL, 33309

MICHAEL J. SATZ
State Attorney

By:ﬂ%%%%fkﬂ
DENNIS SIEGEL
Assistant State Attorney
FL Bar#258131
Broward County Courthouse
201 SE Sixth Street, Rm. 568
Fort Lauderdale, Florida 33301
Telephone: (954) 831-6933
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO:98-5739CF1l0A

STATE OF FLORIDA, : JUDGE : HOROWITZ
Plaintiff, . :
vs. ’ : STATE'S SUPPLEMENTAL DISCOVERY
ERNESTO BEHRENS, (o Z
2T G
%Z- - o
Defendant. ggé?' b\ %2
2ol = 7
X
COMES NOW the State of Florida, by and through the:f‘" s
undersigned Assistant State Attorney, pursuant to the provihions::
<

of Rule 3.220(b) (1) (A),of the Florida Rules of Criminal =
Procedure, as supplement to the State's previous submission(5) of
discovery herein, submits the following amendments(s) or
addition(s):
AMEND TO INCLUDE THE FOLLOWING:
Comparison For SAO Form re case number 95-3832CFAQ2
Fingerprints Of Defendant—case number 98-5739CF10Aa
?ingerprints Qf Defendant—case number 95-9832CFAQ2
Judgment- case number 95-9832CFA02
Information- case number 95~9832CFA02
Comparison For SA0 form re 90-1320CFl0A
Judgment-case number 90-1320CF
Fingerprints Of Defendant- case number 98~5739CF10A
Fingerprints Of Defendant- case number 90-1320CF10

I HEREBY CERTIFY that a true copy hereof has been furnished by
U.S. Mail/hand delivery this Htt day of October 2000.TO Tyrone
Terrell, Esq, 1895 W Commercial Blvd., Suite 135,Ft Lauderdale,Fl

33308
MICHAEL J. SATZ

gEe At orny
By:

DENNIS SIEGEL
Assistant State Attorney

FL Bar#258131

Broward County Courthouse

201 SE Sixth Street, Rm. 568
Fort Lauderdale, Florida 33303
Telephone: (954) 831-6933

217




(¢

IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO: 98-5739 CF10A
JUDGE: ALFRED HOROWITZ
STATE OF FLORIDA,
Plaintiff,
VS, S o
oY L
ERNESTO BEHRENS, o 2, 3
oy Voo
. -7’:;"3ﬁ {5\ T
Defendant. ; B
G T
R
°e,
REQUEST FOR JUDICIAL NOTICE &

COMES NOW the State of Florida, by and through the undersigned Assistant
State Attorney, and respectfully moves this Honorable Court, pursuant to F.S. 90.202 and F.8.

9&).203, to take judicial notice of the testimony of B | and Detective Ole Olsen which

A

m provided to the Court during a hearing on the admissibility of other crimes evidence pursuant
to F.5. 90.404 on August 9, 2000, and as grounds states the following:
1. F.S. 90.202 permits a court to take judicial notice of the records of the
court.
2. F.S. 90.203 requires a court to take judicial notice of any matter in F.8,
90.202 when the adverse party is given timely written notice of the request,
and the party requesting judicial notice furnishes the court with sufficient

information to enable it to take judicial notice of the matter.

18




STATE OF FLORIDA v. ERNESTO BEHRENS

CASE NO:
JUDGE:

98-5739CF10A :
ALFRED HOROWITZ

REQUEST FOR JUDICIAL NOTICE

PAGE 2 OF 2

3. Testimony given during a prior hearing in the same matter constitutes
records of the court for which judicial notice is appropriate. State v,
Romanez, 543 So.2™ 323 (Fla. 3™ DCA 1989). The testimony of Ms.

_ | and Detective Olsen pertain to other criminal offenses of the nature

of & Burglary Of A Dwelling and a Sexual Battery which were committed
by this Defendant. Pursuant to Jansson v. State, 399 $0.2% 1061 (Fla. 4
DCA 1981), this burplary and sexual battery incident is relevant and
pertinent to, and admissible at, the sentencing of the Defendant in this

matter.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by U.S, Mail\hand delivery this l‘llf A day of October, 2000, to: Tyrone A. Terrell

ESQ., 1895 W. Commercial Blvd,, Suite 135, Fort Lauderdale, Fi 33309

5L 10-04-03

MICHAEL J. SATZ
State Attorney

DENNIS SIEGEL/ESQ.
Assistant State Attorney
Florida Bar #258131

201 S.E. Sixth Street, Suite 568
Fort Lauderdale, Fiorida 33301
(954) 8316933

FAX: (954) 831-6936
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

FELORY CASE NO:98~5739CF10A
sTaTE or rLodligCr-6 PH & e JUDGE : HOROWF'TZ
e
vs. :  STATE'S SUPPLEMENTAL DISCOVERY
ERNESTO BEHRENS
Defendant. :

COMES NOW the State of Florida, by and through the
undersigned Assistant State Attorney, pursuant to the provisions
of Rule 3.220(b) (1) (A),of the Florida Rules of Criminal
Procedure, as supplement to the State's previous submission(s) of
discovery herein, submits the following amendments(s) or
addition(s) :AMEND TO INCLUDE:

JUDGEMENT OF CONVICTION (PLEA) FROM THE DISTRICT COURT OF CLERK
COUNTY, NEVADA

I HEREBY CERTIFY that a true copy hereof has been furnished by
U.S. Mail/hand delivery this day of OCTOBER 2000.T0O TYRONE
TERRELL, ESQ. 1895 W. BROWARD BLVD, SUITE 135, FT LAUDERDALE, FIL

33309

MICHAEL J, SATZ

te Attorngy
By: ﬁ )éci{/

DENNIS SIEGEL
Assistant State Attorney

FL Bar#258131
Broward County Courthouse
201 SE Sixth Street, Rm. 568
Fort Lauderdale, Florida 33301°
Telephone: {954} B31-6933
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IN THE CIRCUIT COUR%@R A EHE SEVENTEENTH JUDICIAL CIRCUIT
AND FO OWARD COUNTY, FLORIDA

Z8000CT 10 PY 3: 58 (>
CASE NO: 98-5739 CF10 (A) “
LEKK, CIRCLIT CODITY COURT
T BENWARD couw%‘%z ALFRED HOROWITZ
STATE OF FLORIDA, : .
Plaintiff, o N "
VE.
ERNESTO BEHRENS,
Defendant.

COMES NOW the State of Florida, by and through the undersigned Assistant
State Attorney, and respectfully files this Memorandum Of Law In Support Of Motion In Limine

To Determine If Court Will Entertain A Statement At Sentencing as follows:

In case number 97-22091CF10A, the Defendant was charged with two counts of Sexual Battery-

Armed and one count of Burglary With A Battery. The evidence presented by the State of

Florida at the trial of this case showed that the victim, [ | | fimshed her morning
shower in her home in Coral Springs, Florida, in preparation for work, at approximately 6:00 a.m.

on October 21,1993, As she was preparing: 'm"icave the shower a stranger who had broken into

A=
her home accosted her while wielding Za sharp object “The man wrapped Ms. |
2 £~ ool (i
CE..:;:'.‘; ,;.‘::' T



State of Florida v. ERNESTO BEHRENS

Case Number 98-5738CF104

Judge ALFRED HOROWITZ

MEMORANDUM OF LAW IN SUPPORT OF MOTION IN
LIMINE TO DETERMINE IF COURT WILL ENTERTAIN A

STATEMENT AT SENTENCING
Page 2 of 7

face in a shower curtain. He maneuvered her into her bedroom where her face became
momentarily uncovered and she saw his face. The man covered her face again, ‘and threatened

£ by telling her that someone was with her son, who was asleep in another bedroom,

and would hurt him. He then maneuvered her into her closet where he began to kiss her and
fondle her breasts. He then had her lic on the floor where he tried to put his penis into her vagina.
He then performed oral sex upon her, and then masturbated himself. He then inserted his penis

| vagina. He vhimately withdrew his penis from her vagina and ejaculated onto

her abdomen. He fled and Ms. [ called the police. When Ms. [ was examined at the

SATC, it was noted that she had fresh tears to her rectum and perineum.
:

| was shown & photographic lineup, and she identified the Defendant’s

Subsequently, Ms. B
photograph as the individual who had broken into her home and sexually assaulted her, DNA
extracted from the semen in her vagina and on her abdomen was compared to the Defendant’s
DNA, and they matched. A warrant was issued for the Defendant’s arrest, and he was captured in
Las Vegas'. The Coral Springs detective flew to Las Vegas and interviewed the Defendant, He

initially denied the sexual assault, and was then confronted by the Coral Springs detective with the

1 Although this was not adduced as evidence at the trial, it should be noted that the Defendant was arrested in Las
Vepas because of a burglary that ke had committed there,

D
nD.
N



State of Florida v. ERNESTO BEHRENS

Case Number 98-5738CFI0A4

Judge ALFREDHOROWITZ

MEMORANDUM OF LAW IN SUPPORT OF MOTION IN
LIMINE TO DETERMINE IF COURT WILL ENTERTAIN A
STATEMENT AT SENTENCING

Page 30of 7

DNA evidence, the fact that the victim had identified him in a photographic line-up and accused of

commmitting the sexual battery. The Defendant nodded in the affirmative and began crying.

The Defendant presented a defense in which he denied committing the sexual battery and breaking

home. He presented evidence that he had met the victim at a gas station on the

into Ms. |
Saturday before the Thursday rape and they discussed a business transaction. They met again the
following Monday evening and discussed personal issues. They subsequently engaged in vaginal
intercourse during the early momning hours of Tuesday. The Defendant testified concerning

personal information about the victim. At the trial, the jury found the Defendant not guilty.

i

(| and/or her father wish to address the Court during the sentencing hearing in this case.

They have no knowledge of the crime involved in this case, but wish to present evidence of what

they assert the Defendant did to Ms. BB and what they believe an appropriate punishment

should be in this case. The Court, of course, is at liberty to partially or completély disregard what
_4hey would say in formulating the appropriate sentence for the Defendant in this case. Rule
3.720(b) of the Florida Rules of Criminal Procedure states that the sentencing court “shall
entertain submissions and evidence by the parties that are relevant to the sentence.” The United

States Supreme Court has stated that “[t]he sentencing court or jury must be permitted to
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State of Florida v. ERNESTO BEHRENS

Case Number 98-5738CF104

Judge ALFREDHOROWITZ

MEMORANDUM OF LAW IN SUPPORT OF MOTION IN
LIMINE TO DETERMINE IF COURT WILL ENTERTAIN A

STATEMENT AT SENTENCING
Paged of 7

consider any and all information that.reasonably might bear on the proper sentence for the

particular defendant, given the crime committed.” Wasman v. United States 468 U.S. 559,

563, 104 S.Ct. 3217, 3220: 82 LEd.2% 424,  (1984). In Williams v. New York 337 USS.

241, 69 S.Ct. 1079, 93 L.Ed. 1337 (1949), the Court discussed how rigid rules of evidence
applicable to the guilt phase of a criminal trial are inappropriate for and inapplicable to sentencing

decisions.

F.8. 921.231 discusses the contents of a presentence investigation report which a court may

consider in sentencing, and the sweeping breadth of information that a full report should include.

As the United States Supreme Court has written concerning the federal equivaient of such

reports, “ftlhere are no formal limitations on their contents, and they may rest on hearsay and
contain information bearing no relation whatever to the crime with which the defendant is
charged.” Gregg v. United States, 394 U.S. 489, 492; 89 S.Ct. 1134, 1136, LEd. 2™
_____(1969). The only limitation established by rule or Florida Supreme Court opinion on the

type of information that a court can receive to determine an appropriate sentence is relevancy.
FR.Cr.P 3.720(b): Buford v. State . 403 So0.2™ 943, 950 (Fla. 1981), cert. denied, 454 U.S.

1163, 102 8.Ct. 1037, 71 L.Ed.2d 319 (1982). The determination of what is relevant is within the

224



State of Florida v. ERNESTO BEHRENS
Case Number 98-5738CF 104
Judge ALFREDHOROWITZ

MEMORANDUM OF LAW IN SUPPORT OF MOTION IN

LIMINE TO DETERMINE IF COURT WILL ENTERTAIN A
STATEMENT AT SENTENCING

Page 5of 7

sentencing court’s discretion. Christopher v. State, 407 S0.2* 198 (Fla. 1981), cert denied, 456

U.8. 910, 102 8.Ct. 1761, 72 L.Ed.2d 169 (1982),
The Fourth District Court Of Appeal has written:

a trial court can consider a defendant’s prior arrests not leading to convictions for
purposes of sentencing so long as the court recognizes that these arrests are not
convictions or findings of guilt, and the defendant is given an opportunity to
explain or offer evidence on the issue of his prior arrests. We are further
persuaded to this view by Section 921.231, Florida Statutes (1979), which
prescribes the contents of a presentence investigation report in Florida. This
report is, by definition, of a hearsay nature, and is to include a complete
description of the circumstances surrounding the criminal activity in question. It is
also to include a description of the offender’s educational background, his
employment background, his military record, his employment history, along with
his social history, including the broadest consideration possible. In our opinion, if
a court can consider a hearsay report of 2 defendant’s social, educational, medical,
psychiatric, and psychological history, it should also be able to consider the
individual’s arrest record so long as it is accurate and the opportunity to explain or
otherwise rebut it is given.

Jansson v. State, 399 S0.2* 1061, 1064 (Fla. 4® DCA 1981). The rule in Jansson has been
followed by the First District Court Of Appeal in Crosby v. State, 429 S0.2™ 421 (Fla.1* DCA
1983). Many courts throughout the country have held that a sentencing court may consider

evidence of crimes for which a defendant has been acquitted. United States v. Morgan, 595

F.2™ 1134 (9" Cir. 1979); United States v. Cardi, 519 F. 2™ 309 (7® Cir.1975); State v. Huey,
199 Conn. 121, 505 A.2" 1242 (1986); State v. Kelly, 122 Ariz.495, 595 P.2% 1040 (1979,



State of Florida v. ERNESTO BEHRENS

Case Number 98-5738CFI104

Judge ALFREDHOROWITZ

MEMORANDUM OF LAW IN SUPPORT OF MOTION IN
LIMINE TO DETERMINE IF COURT WILL ENTERTAIN A
STATEMENT AT SENTENCING

Page 6 of 7

State v. Wilcox, 20 Wash. App.617. 581 P.2* 596 (1978): People v. Griffin, 32 Cal. Rptr. 24,

383 P. 2™ 432 (1963), reversed on other grounds 380 U.S. 609, 85 S.Ct. 1229, L Ed.2d

{1965). See also 96 ALR 2™ 768-818.

Two Florida decisions have ruled that evidence of criminal conduct for which a defendant has
been acquitted may not be considered at a sentencing for a different offense. Epprecht v, State,
488 $0.2™ 129 (Fla. 3™ DCA 1986); Cook v. State, 647 So0.2™ 1066 (Fla. 3 DCA 1984). The
Fourth District Court of Appeal in Reese v.State, 639 So0.2d 1067 (Fla. 4% DCA 1994) affirmed

the continued vitality of Jansson but disallowed the use of speculation of uncharged misconduct

by the defendant which is unsupported by evidence. In Berrv v. State, 458 S0.2% 1155 (Fia. 1*
DCA 1984), the tnial court improperly considered crimes of which the defendant was acquitted

when it believed that the defendant was actually guilty of those crimes.

.| and/or her father to speak at

The State of Florida strongly urges this Court to allow Ms. &
the sentencing in this case. The Defendant has notice of their desire to speak concerning the

crimes committed against her and their impact upon her, and has every opportunity'to offer
evidence in response to what they may say. Furthermore, the Court has been advised that the

| The Court is free

Defendant was found not guilty of the crimes committed against Ms. [
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State of Florida v. ERNESTO BEHRENS

Case Number 98-5738CF10A4

Judge ALFREDHOROWITZ

MEMORANDUM OF LAW IN SUPPORT OF MOTION IN
LIMINE 70 DETERMINE IF COURT WILL ENTERTAIN A
STATEMENT AT SENTENCING

Page 70f 7

to give as little weight as it wishes, or none at all, to their statements. The acquittal represents a
finding that six particular jurors did not believe that the evidence presented by the State of Florida
at the trial of the matter proved the Defendant guilty beyond a reasonable doubt. Nothing in the
statutory, procedural, or decisional law states that a sentencing court can only consider facts and
evidence that have been proven beyond & reasonable doubt in pronouncing a sentence. A

sentencing court is free to consider matters that have not been proven to that degree as long as

| and/or her father to

those matters are relevant. Accordingly, this Court should allow Ms.[ &

address it and speak about the crimes committed against Ms. B and their impact upon her.

' I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by U.S. Mail\hand delivery this 5 Zé day of October, 2000, to: Tyrone A. Terrell,
ESQ., 1895 West Commercial Boulevard, Suite 135, Fort Lauderdale, Florida 33309

MICHAEL J. SATZ
State Attorney

DENNIS SIEGEL,£SQ.
Assistant State Attorney
Florida Bar #258131

201 S.E. Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
{954) 831-6933

FAX: (954) 8316936

DSLaft 100384



iN THE CIRCUIT COURT OF THE
17TH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

CASE NO.: 98-5739CF10A
JUDGE ALFRED J. HOROWITZ (FP)
STATE OF FLORIDA,

Plaintiff,
VE.

-

o
2B o
= o e i ;’\-'Il
PO e
EEVE -
e —r
"i‘;;’:l.;- —
<= @
ERNESTO BEHRENS, - —
T N}
L2
=
=
Defendant.
A
é

ORDER DENYING STATE'S MOTION IN LIMINE TO DETERMINE
IF COURT WILL ENTERTAIN A STATEMENT AT SENTENCING

THIS CAUSE having come on to be heard on State's RMotion

in Limine To Determine If Court Will Entertain & Statement At

Sentencing and the Court having reviewed the Memorandum of Law,

and being otherwise advised In the Premises, it is hereupon,

ORDERED AND ADJUDGED that said motion be, and the same



is hereby DENIED.
DONE AND ORDERED in Chambers, at Fort Lauderdale,

Broward County, Fiorida, this / Lday of October, 2000.

D A0\

Judge ffred J. Horé\qltz

cc: Dennis Siegel, Esquire
- Tyrone Terell, Esquire
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104242000 3102 95d4Ed LAk OFFICES FLEE A2
QEY~25-0D Q2143 FR RiCHARD ‘C GERACIT 9%a LI BAES P.O1
IN THE CIRCUIT COURT OF THE 17™ JUDICIAL CIRCUIT N
IN AND FOR BROWARD COUNTY, FLORIDA e

STATE OF FLORIDA, CASENO.: 98.573uCr HJA 7 2

Plaintiff JUDGE:  HOROWITZ c__{_' ST
v ?:’3,:" . yf"".'
ERNESTO BEHRENS, T T

Defendant : 1“‘, <,
T - / %

Undessigned counsel, JAMES S, LEWIS, RSQ., and ANDREA SHELOWITZ, LS| and
TYRONE A TERREIL{, ESQ hercby stipulate end agree thal JAMES 8. LEWITS, 1:8Q.. shull be
: substituted as attomey of record in the abovesstyled cause.

i All future correspondence and plcadings shall be sent to JAMES §, LEWIS, ESQ | Suite 100,
500 Southeast 6* Street, Fort Lauderdale, Florida 33101,
{HERLBY CERTIFY that 4 true and correct copy of the foregoing bas boen delivered by

LS. Mail/tisnd delivery to the OFFICE
Fort Lauderdele, Florida 33101 umo%[

JAMLS $. LEWIS, ESQ
Suite 100

500 Southeast 6 Street
Fort Lauderdale, Fh 33301

TGN -t

ortda Dar No.. 318987

TYRONE A TERRELL, ESQ.

1895 West Commercial Bivd |, Sutle 135
Fort Lauderdale, FL 33309

Teleplwne: (554),489.2204

By:

THRONL TERRELL E%
orids Bar Nu

F Tl STATE ATTORNEY,
. day of

201 Southeast 6™ Strect,
2000

ANDREA SHELOWI'TZ, ESQ.

1895 West Commercial Blvd. . Suite 135
Fort Lauderdale, FL 33100

Tetepho S 2204

By.

ANDREA SHELOWITZ, FSO
Florida Bar No. 92622
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- (‘ ) (’
{:‘ Q%" IN THE cS urr GOURT OF THE SEVENTEENTH
\/ DICIAL CIRCUIT, (N AND FOR BROWARD
7 \ OUNTY FLORIDA

PR

CASENO: G - 5739CF10A

STATE OF FLORIDA,
JUDGE: /-}O)Qo (el -+ 2

VS, /
Eenesto DeNRens. . ...
) FILE ONLY - NOT FOR PROCESSING
" AS PER COURT ADMINISTRATION

ORDER FOR REIMBURSEMENT WHERE DEFENDANT HAS BEEN DECLARED
INDIGENT FOR COSTS

THIS CAUSE having come on for consideration by the Court upon the submission of an original sworn Motion for

Order tor Costs by ] u rRonN € , e e [ ( , Esq., Attorney for Defendant, pursuant

to the Order Declaring Defendant Indigent for costs enterad herain an f)’) Al | 3 RO O , and the Court

having reviewed the Motlon for Order for Costs and finding that the costs set forth therein comply with the provisions of the

aforesald Order Declaring Defendant Indigent for Costs, it is, therefore ? a&
ORDERED AND ADJUDGED that the Broward County Board of County Commlssione} /nall pay to

TE{QOHQ l‘ee}eﬁ’(( J:Oﬂ— Esq., the total sum of $ /_é% 260-63  as

reimbursement for allowable costs expended 1n the above-captioned cause. A copy of the Order Declaring Defendant ,

Indigent for Costs, and copy of Judgment/Lien for Attorney's Fees and Costs are atlached hereto and made a part heraof,

DONE AND ORDERED in Chambers, at the Broward County GCourthouse, Fort Lauderdate, Florida on

this CQ day of OLEPML D00

CIRCLHT/CO DGE
e
ltaeone 7’ gee (
Atton'{_ ey for Defendant
1895 W. Comm elCial BIUGL 5+€ |35
APPROVE D FOR PAYMENT
ﬁ;f\ﬁué erda / e p[_ 33309 AMOUNTS CH‘HE;EEBTO INDEX SUB
0011-029-232 2 = 3 3¢ H/1260.63
b5 -093 75 345

Social Security/Tax ID #

PER: __DATE:_/O)p®
£133-E {Rev/ 2/98) WHITE-Cletit, GREEN-Public Detender, YELLOW-coun Adminibtrator, PINK-WE@MNMD-@W@ QFFICE 3 1

A




_ -i\cobudg\exporder

E.r - - (.’x
IN THE CIRCUfT COURT OF THE SEVENTEENTH JUDIUIAL CIRCUIT

IN AND FOR BRO coupty, FLORIDA \ /3/

CASE NO. 98-5738CF1DA

FEipa JUDGE  RONALD J. ROTHSCHILD
STATE OF FLORIDA, A 00T 26 Fulls »
Plaintiff, = * 2y
ve. “-EMK CIRCUT (17 sy ppupy ORDER FIXING COMPENSATION
RBNARR ARl OF EXPERT WITNESS
ERNESTO BEHRENS, . . .
Defendant r FILE ONLY - NOT FOR PROCESSING

! AS PER COURT ADMINISTRATION

THIS CAUSE having come on for consideration by the Court upon the submission, by and through the State Attorney,
Seventeenth Judicial Circuit of Florida, as Prosecuting Attorney for the Circuit and County Courts of Broward County, of an
invoice for the compensation of the expert witness named hereinbelow, who served and/or testified as indicated in the above-
captioned cause, and

IT APPEARING to the Court, having examined the invoice of the said expert witness, that the expert witness served
as such for the period of time indicated herein during proceedings in the instant case, and the Court being otherwise fully advised
in the premises, it is, therefore, '

ORDERED and ADJUDGED that the Board of County Commissioners, Broward County, Florida, shall pay the expert

witness fees and costs described hereinbelow, as compensation for services rendered in the above-captioned case, as indicated.

Payment shall be made to: MARTIN TRACEY, Ph,D. Federal ID#019-32-0771
4211 S.W, 109 COQURT
MIAMI, FLORIDA 33165-4736

Services: Testimony at Trial

Service Date(s), total time: 3.50 hours on 9/12/00 & 6,75 hours on 5/13/00
Othercosts included: None

Attachment(s): Qriginal Invoice dated 9/18/00

Adjusted to Guidelines: No

Total Due:

DONE and ORDERED in chambers, Broward County Courthouse, Fort Laud
October , A.D. 2000.

HONORABLE RON
Judge of the Circuit”Court

Copies furnished:
Dennis Siegel, Ass't State Attorney
Suite 568, Broward County Courthouse

Tyrone Terrell, Esq.

Attorney for Defendant - APPROVED FOR PAYMENT

TO INDEX-SUB
Verified Copy: Accounting Division (?orfg ggTES?gHﬁREHGEEQD 10 $]!m'@

Courtesy Copy: Expert Witness

.y

PER: WU paTe: \Olaloo
/Y\/ COURT ADMINISTRATOR'S OFFIC 229

SA17 ADM/ED




s
IN THE CIRCUIT COURT OF THE 17™ JUDICIAL CIRCUIT ~ __ Oy
IN AND FOR BROWARD COUNTY, FLORIDA S~
CASENO.: 98-5730 CF10A T
JUDGE: ~ HOROWITZ .
STATE OF FLORIDA, ok S .
Plaintiff - 2T
Vs, %‘:ct o L
ERNESTO BEHRENS, (X
Defendant
/

AND MOTION FOR EVID NTIAR

DRT THERE(Q
ING ON JURY MIS
The Defendant, ERNESTO BEHRENS, by and though his undersigned counsel requests this
above-styled cause.

DUCT

Honorable Court to grant jury interviews prior to and in support of his motion for a new trial in the
The undersigned Defendant certifies that he believes that jury misconduct occurred during
deliberations by one or more jurors by contact with alternate jurors and

to conduct jury interviews from

i , an alleged
victun of sexual battery in which the Defendant was previously tried and found not guilty.

WHEREFORE, the Defendant would request the Court set an evidentiary hearing in which

STATE OF FLLORIDA
COUNTY OF BROWARD

The foregoing instrument was acknowledged before me t
ERNESTO BEHRENS, who was identified by jail identification

My commission expires

h@%a}: of October, 2000 by

N
o)
3
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that a true and correct copy of the foregoing was forwarded

by U.S. Mail/Hand delivery to DENNIS SEIGEL, ESQ., OFFICE OF THE STATE ATTORNEY,

201 SE 6" Street, Fort Lauderdale, Florida 33301 this_gh /_day of October, 2000.

JAMES S. LEWIS, ESQ.
Attorney for Defendant

Actap

Suite 100
500 SE 6™ Street
Fort Lauderdale,

S S. LEWIS, ESQ.
rida Bar No.: 318957

L]



"CLOCK IN

h 17th Judicial Circuit # il: r Broward County
[ ] inthe County Court i.. and for Broward County

DIVISION: f“f* 7 0ren Coneg,

Iyl cRiiNAL HEARING PROCEEDING S CE " S

[ ]JOTHER : . ﬁw S
C:%ENUMBEF?

THE STATE OF FLORIDAVS. €1t stD I3 h o s

DEFENDANT Q¢ 5739 0kvom
CHARGE/S

jZ:ZZ ﬂ/mta/ffkua,/ &ﬁl&z/g

PLAINTIFF

DATE Nov 02 2000 // wey 14 2o
!

This case being called for hearing on £ Vi a/én"ilfdf y_ 2.5

the Defendant was/was not present in open Couwithout counsel _ Jamés ééu/f S

Esqg. The State represented by DEW’II J j EQ cL , E8q., Assistant State

Attorney. Court Reporter, ﬁa rinén kf St /( A(’ /&D/;/ﬂ 6 &2 . was also present.

The following witnesses were duiy swormn and testified in this cause:

/&Z/LL/ //&007[ .

j_oan{//”é/u/ PQU,Q 1Ulgion
Ma rta /;f%//& 4L/éqmd{ )qui&q
5‘)1?5/47 ﬁ&/w’ FunS

After due consideration, this court
GRANTED the Motion/s to

DENIED the Motion/s to 0&/1}6/ g .¢ /CP' ﬂfozt /Malf(_an/va'f
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CIRCUIT _ COUNTY COURT — 17th JUDIGIAL « .ACUIT

EXHIBIT LIST o
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CREE HiearinG 5. X 8D wao b Eﬂ%wcﬁmm \3113l0D BFQPE&%ON
ATTORNEY. :Stga | {o0" - RERENSE T ¥ °"15
{NVENTORY LOCATION: SHh T
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o~
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QSQ COUH—
&_” i H'Wé n Q?E‘: ¥ cOURT

b

e
QUERS ST e 'i;?[‘f,/

: 5 N ~ Oﬁlzﬁ/, -

Bl

-y

ot
4

CASE NUMBER

COMPLETE THIS SECTION IF EVIDENCE RETURNED IN COQURT,

JUDGE
DATE RECEIVER L.D.# _ o
’ Wy!’;\{:}i%
CLERK i

EVIDENCE EC COURT EVI NC 6
DATE i CLERK
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17% Judicial Circuit in and for Broward c.r(-" ™

DIVISION:
CRIMINAL prvision: ¥ £ ~

J udgemeut
THE STATE OF FLORIDA VS. CASE NUMBER
DEFENDANT E(\’\t&*’o &6‘/\th5 CP% 5739 CF/IN
O Probation Violator . '
State Attorney D E hnt.S S £, (;GJ

Court Reporter £ v | \iv/C 2]

The Defendant, E v nggs &D Bi,h{w ‘ beingpmona]lybeforethis{:ommentadby

AWM S ‘ ‘F'xuiﬁ , his attorney of record, and having:

{Check applicable provision)
Nf Been tried and found guilty of the following crime(s)
0 Entered a plea of guilty to the following crime(s)
{1 Entered a plea of nolo contendre to the following crime(s)

CRIME OFFENSE STATUTE DEGREE OF  ADD’L MONIES
NUMBER(S) IMPOSED

rw&gk S‘rfwd Bedbery NG9 0p3 LiL:
v &0 .0a2n  (F

TH §

end no cause:having been shown why the Defendant should not be adjudicated guilty, IT IS ORDERED THAT the Defendant is hereby
ADIUDICATED GUILTY of the above crime(s).

) TheDefendant is hereby ordered to pay the sum of Fifty Dollars ($50.00) pursuant to F.S. 960.26 (Crimes Comp. Trust Fund).
The Defendant is further ordered to pay the sum of Five Dollars ($5.00) as court costs pursuant to F.S, 943.25(4).

Fines imposed as part of a sentence pursuant to F.S, 777.083 are to be recorded on the Sentence page(s).

{Check if applicable)
Stayed & Withheld ( )The court hereby stays and withholds the imposition of sentence as to count(s)
Imposition of Sentence and places the Defendant on probation for a period of under the

supervision of the Department of Corrections (conditions of probation set forth in a separate drder)
Sentence Deferred ( ) The Court hereby defers imposition of sentence until

Until Later Date (Date)
§0) Pay $200.00 Trust Fund pursuzat to F.S. 27.3455

Count(s) :. DAYS/MONTHS BROWARD COUNTY JAIL W/CREDIT DAYS TIME
SERVED.

‘I'hel)cfendnminopmcounvg-as:dvisadofhisrightw&ppul.ﬁ'oz_nﬂ;isiudgmtbyﬁlingnoﬁceofmpealwithﬂseCleri:nfCommmin thirty days following the date
sentence is imposed or probation is ordered pursuant to this adjudication. The Defendant wes also advised of his right to the assistance of counse! in taking said appeal at

the expense of the State upon showing indigence.

JUDGE

1 hereby certify that 2 true end correct copy of the above and foregoing was served opn the State Anémey by: jmd delivery WS. mail end to the
Defense Antorey py: { ) hand delivery (‘Qu.s. mail this__}°%  dayof 20
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:
17 th Judicial Circuit in and for Broward Lounty
Criminal Division

UNIFORM COMMITMENT TO CUSTODY OF
DEPARTMENT OF CORRECTIONS

| L

The Circuit Court of BROWARD County in the § Term, 2000 in the case of

STATE OF FLORIDA
VS.
Eenedo Pe hens Q¢ 513G s
(DEEENDANT) (CASE NUMBER)

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA, TO THE SHERIFF OF
SAID COUNTY AND THE DEPARTMENT OF CORRECTIONS OF SAID STATE, GREETINGS:

The above named defendant having been duly charged with the offense specified herein in the above styled
Court, and having been duly convicted and adjudged guilty of and sentenced for said offense by said Court, as
appeéars from the attached certified copies of indictment/information, fudgment and Sentence, and Felony
Disposition and Sentence Data form which are hereby made parts hereof;

Now ‘therefore, this is to command you, the said Sheriff, to take and keep and, within a reasonable time
after receiving this commitment, safely deliver the said defendant, together with any pertinent investigation
Report prepared in this case, into the custody of the Departient of Corrections of the State of Florida;
and this is o command you, the said Department of Corrections, by and through your Secretary, Regional
Directors, Superintendents, and other officials, to keep and safely imprison the said defendant for the term
of said sentence in the institution in the state correction system to which you, the said Department of
Corrections, may cause the said defendant to be conveyed to thereafter transferred. And these presents
shall be your authority for the same. Herein fail not.

* ELBRED 3. HOROWITZ

R, WITNESS the Honorable
Q\%E“é'll"sgccp Judge of said Court, as also
o %, > G ED KENNEDY, Clerk, and the
&S o17th % Seal thereof, this___day of __- NV 1 8 2000
o JUD'C'AL ED KENNEDY, Clerk
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N-} 17th Judicial Circuit in and for Broward County

CLOCKIN

DIVISION:
Criminal SENTENCE
~ ~ as to Count .
THE STATE OF FLORIDA VS. CASE NUMBER

Ernesto Behrens
DEFENDANT - C) € 577 CFp

1
The Defendant, being personally before this court, accompanied by his attorney, ,.224 meS f ¢ {4 -
and having been adjudicated guilty herein, and the court having given the Defendant an opportunity to be heard and
to offer matters in mitigation of sentence, and to show cause why he sentenced as provided by law, and cause
shown,

C(l;umk , m and the Court having on { l L{! 0 D deferred imposition of sentence untll this
date.
0 and the Court having previously entered a judgment In this case on the defendant now resentences

the defendant.

O and the Court having placed the Defendant on Probation/Community Control and having subsequently
revoked the Defendant’s Probation/Community Control,

IT IS THE SENTENCE OF THE COURT that:
The Defendant pay a fineof $

pursuant to F. S. 775.083, plus $ at the 5% surcharge
required by F. S. 860.25,

& The Defendant is hereby committed to the custody of the Department of Corrections.

O Thé Defendant Is hereby commitied to the custody of the Sheriff of Broward County, Florida.
] Tha; Defendant is hereby sentenced as a youthful offender in accordance with F, S. §58.04.
TO BE IMPRISONED (check one: unmarked sections are inapplicable)

Vi For a term of Natural Life.

[ For a term of

| Said SENTENCE 1S SUSPENDED for a period of subject to conditions set forth
in this Order.

ol ww Foliowed by r pariod of onh Probation/Community Control

paragraph. O under the supervision of the Department of Correction according to the terms and

conditions of supervision set forth in separate order entered herein.

However, after serving a period of
C1 imprisonment in
the balance of such sentence shall be suspended and the defendant shall be placed on
Probation/Community Control for a period of
under supervision of the Department of Corrections according to the terms and
conditions of Probation/Community Control set forth in & separate order entered herein.

| HEREBY CERTIFY that a true and correct copy of the above and foregoing was served qnthe State Attomey by: [ f4dand delivery
[} U.B Mail andtothse Dafense Attarney by: Hand delivery [ } LS. Mgil this day of AN~ ?

1
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DIVISION: SENTENCE ' CASE NUMBER

CRIMaAL ASTO COUNT 1 )
N ( ~ Qf S35 cvjox

In the event the defendant is ordered to serve additional split sentences, all incarceration pomons shall be satisfied before the defendant be-
gins service of the supervision terms.

SPECIAL PROVISIONS
(As to Count_ —& )

By appropriate notation, the following provisions apply to the sentence imposed:

MANDATORY/MINIMUM PROVISIONS:

FIREARM [  Itis further ordered that the three year minimum jmprisonment provision of Florida Statute
: 775.087(2) are hereby imposed for the sentence specified in this count,

DRUG TRAFFICKING [ Itis further ordered that the mandatory minimum imprisonment provisions of
Florida Statute 893.135(1) are hereby imposed for the sentence specified in this court,

CONTROLLED
SUBSTANCE WITHIN

1000 FEET OF SCHOOL  [J  1tis further ordered that the three year minimum imprisonment provision of Florida Statute
893.13(1)(e) 1, are hereby imposed for the sentence specified in this court.

HABITUAL FELONY

OFFENDER 3 The defendant is adjudicated a habitual felony offender and has been sentenced to an
extended term in this sentence in accordance to the provisions of Florida Statute 775.084(4).
The requisite findings by the court are set forth in a separate order or stated on the record in
open court,

HABITUAL VIOLENT

OFFENDER 7 The defendant is adjudicated a habitual violent felony offender and has been sentenced to an

: extended term in this sentence in accordance with the provision of Florida Statute 775.084(4).

A minimum term of year(s) must be served prior to release. The requisite
findings by the court are set forth in a separate order or stated on the record in open court,

LAW ENFORCEMENT

PROTECTION ACT (. It is further ordered that the Defendant shall serve a minimum of _____ years before
release in accordance with Florida Statute 775.0823,

CAPITOL OFFENSE — It is further ordered that the Defendant shall serve no less than 25 years in accordance with the

. provisions of Florida Statute 775.082(1).

VIOLENT CAREER

CRIMINAL 3 The defendant is adjudicated a viclent career criminal offender and has been sentenced to an
term in accordance with the provision of Florida Statute 775.084(4)(¢c). A minimum term of

year(s) must be served prior to release. The requisite findings by the court are

set forth in a separate order or stated on the record in open court,

PRISON RELEASEE

REOFFENDER (3 The defendant is sentenced as a prison releasee reoffender and must serve a term of impris-
onment of years in accordance with the provisions of Florida Statute
775.082(8)(a)2.

T HEREBY CERTIFY that a true and correct copy of the aboye and foregoing was setved on the  State Attotney by: and d Ty

[ ] U.S.Mal andtothe Defense Attorney by: ﬁ] Hand delivery [ ] U.S. Mail this ‘ } day of 3_
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 "CASE NUMBER

DIVISION: SENTENCE
CRIMINAL —

(AS TO COUNT__ —{— ) |
¢ 9% 81F o

OTHER PROVISIONS

FIREARM/DESTRUCTIVE
DEVICE

THREE-TIME VIOLENT
FELONY OFFENDER

SHORT-BARRELED RIFLE,
SHOTGUN, MACHINE GUN

CONTINUING CRIMINAL
ENTERPRISE

RETENTION OF
JURISDICTION

¥

3

JAIL CREDIT

PRISON CREDIT -

CONSECUTIVE/
CONCURRENT AS
TO OTHER COUNTS

O 050

D It is further ordered that the year mandatory minimum
imprisonment provision of Florida Statute 775.087(2) and (3) is hereby
imposed for the sentence in this count.

[:I The Defendant is adjudicated a three-time violent felony offender and
has bean sentenced to an extended term in accordance with the provi-
sions of Fiorida Statute 775.084, The reguisite findings by the courl are
set forth in a saparate order or as stated on the record in open court.

[:I It is further ordered that the five-year minimum provisions of Florida
Statute 780.221(2) are hersby imPosed for the santence gpecified in
this court.

D it is further ordered that the 25 year mandatory minimum sentence
provisions of Florida Statute 893.20 are hereby imposed for the
sentence spacified in this count.

D Tha court retains jurisdiction over the defendant pursuant to Florida
Statutes 947.16(3).

D) st r orderad that the defendant shall be aliowed a total of
. days as credit for ime incarcerated prior to imposition of
this sentence. .

L] his further ordered thet the defendant be allowed cradit for all time
previously served on this count in the Department of Corrections
prior to resentencing.

D It is further ordered that the sentence imposed by this court shall run
consecutive to concurrant with(check one) the
sentence set forth in count of this case.

1 HEREBY CERTIFY that a true and correct copy of the above and foregoing was served on the State Attorney by"tﬁﬂnmi delivery[ ] U.S,
Mall and to the Defense Attorney by:{jiHand { U.S. Mail this /73 day of £4)/20 8¢/
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i CLOCKIN
N3 17th Judicial Circuit in and for Broward County

DIVISION:
Criminal ' SEN ENCE
pel's as to Count o 1
THE STATE OF FLORIDA VS. CASE NUMBER

Enesto Behens
DEFENDANT - Cf% S35 CFly

The Defendant, being personally before this court, accompanied by his attorney, S
and having been adjudicated guilty herein, and the court having given the Defendant an opportunity to be heard and
to offer matters in mitigation of sentence, and to show cause why he sentenced as provided by law, and cause

shown,
Coho;k l ﬁ and the Court having on q ' l l‘{ DO deferred imposition of sentence until this
date.
and the Court having previously entered a judgment in this case on the defendant now resentences
the defendant.

a and the Court having placed the Defendant on Probation/Community Control and having subsequently
revoked the Defendant’s Probation/Community Control.

IT IS THE SENTENCE OF THE COURT that:
The Defendant pay a fine of §  purgsuant to F, S. 775.063, plus § at the 5% surcharge
required by F. S, 860.25.

$ The Defendant is hereby committed to the custody of the Department of Corrections,

O Th&‘l)efendant Is hereby committed to the custody of the Sheriff of Broward County, Florida.

The Defendant is hereby sentenced as a youthful offender In accordance with F, S. 9§58.04,

TO BE IMPRISONED (check one: unmarked sections are inapplicable)

For a term of

m For & term of Natural Life.
|
O

Said SENTENCE IS SUSPENDED for a period of subject to conditions set forth
in this Order.
e senionce, Followed by a period of on Probation/Community Control
paragrepts (M| under the supervision of the Department of Correction according to the terms and

condltions of suparvision set forth in separate order antered herein.

However, after serving a period of
O imprisonment in
the balance of such gentence ghall be suspended and the defendant shall be placed on
Probation/Community Control for a period of
under supervision of the Department of Corrections according to the terms and
condttions of Probatlon/Community Control set forth In a separate order entered herein,

| HEREBY CERTIFY that atrue and correct copy of the above and foregoing was served on the State Attornay by(&Hand delivery
[ ] US Mail andtothe Defense Attomey by: Vq Hand deiivery [ 1U.S, Mail this [é day of </ 2 4 /]

@mm




(

DIVISION:

SENTENCE CASE NUMBER

CRIMINAL ( AS TO COUNT 7
Yy — 1% 5739 ey

gins service of the supervision terms.

FIREARM —
DRUG TRAFFICKING J

CONTROLLED
SUBSTANCE WITHIN
1000 FEET OF SCHoOoL [

HABITUAL FELONY
OFFENDER (-
HABITUAL VIOLENT
OFFENDER 3
LAW ENFORCEMENT
PROTECTION ACT —
CAPITOL OFFENSE 3
VIOLENT CAREER
CRIMINAL 3
PRISON RELEASEE
REOFFENDER 3

oM 1CC1

ITHEREBY CERTIFY that a true and cogrect copy of the above and forcgoing was served on the  State Attorney by: JKJ Hand dccl‘j’vc
[ ] US.Mail andtothe Defense Attorney by: ()] Hand delivery [ ] U.8. Mail this L7 dayof AJN ____,20¢

In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be satisfied before the defendant be-

SPECIAL PROVISIONS
( As to Count _,_,_J// )

By appropriate notation, the following provisions apply to the sentence imposed:

MANDATORY/MINIMUM PROVISIONS:

It is further ordered that the three year minimum imprisonment provision of Florida Statute
775.087(2) are hereby imposed for the sentence specified in this count.

It is further ordered that the mandatory minimuro imprisonment provisions of
Florida Statute 893.135(1) are hereby imposed for the sentence specified in this court.

It is further ordered that the three year minimum imprisonment provision of Florida Statute
893.13(1)e) 1, are hereby imposed for the sentence specified in this court.

The defendant is adjudicated a habitual felony offender and has been sentenced to an
extended term in thic sentence in accordance to the provisions of Florida Statute 775.084(4).
The requisite findings by the court are set forth in a separate order or stated on the record in
open court.

The defendant is adjudicated a habitual violent felony offender and has been sentenced to an
extended term in this sentence in accordance with the provision of Florida Statute 775.084(4).
A minimum terim of year(s) must be served prior to release, The requisite
findings by the court are set forth in a separate order or stated on the record in open court.

It is further ordered that the Defendant shall serve a minimum of years before
release in accordance with Florida Statute 775.0823.

It is further ordered that the Defendant shall serve no less than 25 years in accordance with the
provisions of Florida Statute 775.082(1). :

The defendant is adjudicated a violent career criminal offender and has been sentenced to an
term in accordance with the provision of Florida Statute 775.084(4)(c). A minimum term of

year(s) must be gserved prior to release. The requisite findings by the court are
set forth in a separate order or stated on the record in open court.

The defendant is sentenced as a prison releasee reoffender and must serve a term of impris-
onment of years in accordance with the provisions of Florida Statute
775.082(8)(2)2.
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% {
DIVISION: SENTENCE CASE NUMBER
/‘—\
CRIMINAL (ASTOQ COUNT _~ /.. )
A = 9% 5739wy

OTHER PROVISIONS
FIREARM/DESTRUCTIVE DEVICE [ 1 It is further ordered thatthe _ . . year mandatory minimum imprisonmment provision of

Florida Statute 775.087(2) and (3) is hereby imposed for the sentence specified in this count.
THREE-TIME VIOLENT [ 1] The Defendant is adjudicated a three-tivoe violent felony offender and has been sentenced to an
FELONY OFFENDER extended term in accordance with the provisions of Florida Statute 775.084, The requisite finding

by the court are set forth in a separate order or as stated on the record in open court,
SHORT-BARRELED RIFLE, [ ] I is fuither ordered that the five-year minimum provisious of Florida Statute 790.221(2)
SHOTGUN, MACHINE GUN are hereby imposed for the sentence specified in this court,
CONTINUING CRIMINAL- [ 1] It is further ordered that the 25 year mandatory minimum sentence provisions of Florida
ENTERPRISE Statute §93.20 are hereby imposed for the sentence specified in this count.
RETENTIGN OF [ 1] The court retains jurisdiction over the defendant pursuant to Florida Statues 947.16 (3).
JURISDICTION
JATL CREDIT [’Cj It is further ordered that the defendant shall be allowed a total of 4,5 7

days as credit for time incarcerated prior to imposition of this sentence,
PRISON CREDIT {1 1t is further ordered that the defendant be allowed credit for all time previously served

on this count in the Department of Corrections prior to re-sentencing.
CONSECUTIVE [bc] It is further ordered that the sentence imposed by this court shall run consecutive
CONCURRENT AS TO to __“L concurrent with (check one) the sentence set forth in count 7’L of
OTHER COUNTS this case.
CONSECUTIVE [ 1 It is further ordered that the composite term of all sentences imposed for the courts
CONCURRENT AS TO specified in this order shall man .
OTHER CONVICTIONS consecutiveto ____ concurrent with (check one) the following:

Any active sentence being served.
Specific sentences:

PSI ORDERED YES| } NO[ }

In the event the above the above sentence is 1o the Department of Cotrections, the Sheriff of Broward County, Florida, is hereby ordered and directed o
deliver the Defendant to the Departmant of Corrections at the facility designated by the Department together with a copy of this Judgment and Sentence
and any other documents specified by Florida Statutes.

The Defendant in Open Court was advised of his right to appea! from this Sentence by filing notice of appeal within thirty days from this date with the
Clerk of this Court, and the Defendant's right to assistance of counsel in taking said appeal at the expense of the State npon showing of indigence.

In imposing the above sentence, the Court further recomimends

DONE AND ORDERED in Open Court at Broward County, Florida, this /. '3 dayof_ KOV , 20020

woeE T N

T HEREBY CERTIFY that a true and correct copy of the above and foregoing was served on the State Attorney by: [ ] Hand defivery
[ ] US.Mail andtothe Defense Attorneyby: [ | Hand delivery [ ]U.S, Ma! ﬂ:ust_ day of _£0v 200 P
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RULE 3.99¢ SENTENCING GUIDELINES sf " \ESHEET

1. DATE OF SENTENCE 2.PREPA. . BY E]DE@SAO 3. COUNTY 4, SENTENCING JUDGE
i 3ly Browsrd Horowitz
S.NAME (LAST,FIRSTM.1) 6. DOB 7. DCH 9. RACE o, GENDER
&h & d( MO DY YR [[810!;'“"' l DB mw BOTH @M DF
fﬂﬂf} neslo nninoiac E[]:DI[:D:I;] H!SP.mYESDNO [ reen B rmua

[ Check here if this sentencing is for only & revocation of probation or community control,
PRIMARY OFFENSE: If Qualifier, please check . A___ 5 C (A = Attempt,$ = Solicitation,C = Conspiracy) POINTS

DOCKET# FELONY F.S.# OFFENSE OFF. DATE

4-5130cFIA” L 94,01 (3) W IR
Descripton: X lal ﬁaﬁw -«Armeal .

MO DY YR
{Level = Pts: lmd, 2= 10, 3=16, 4422 5=28,6m36, T=dql, B=T74, 9=91, 10=116) é
L _“ 4

SRR | || ADDITIONAL OFFENSE(S): Supplemental page attached L)
& DOCKET# FEL/MM  F.S.# OFFENSE QUALIFY CNTS POINTS
LEVEL A S C

U579 CcFA, Fl . git0a(2) 29 000 1 « 96 - 94
Description: Bwfj’df/’y_ Mﬁ /% Ba‘fkf&f

/ ! /e FIEEE { ~.inxCourt,.
CLERK OF ir:c biRCUlT COURT

*Description:

Description:
(Level = Pts: Mw0.2, 1=0.7, 2.2, 3u2.4, 4%3.6, 5«54, 6=7.2, T=84, 8= 9.6, 9w 0.8, lU-lZO)
Supplemental page points .

iI.

B8 1. vierv noury:

Number Total Numbsr Total
2ND Degres Murder 120 X = Slight
Death 60 X - Sex Penetration 40 X _.j__ _HQ_
Severe 40 X - Sex Contact 18 X
Moderate 18 X -

IIL. i@

B 1V, PRIOR RECORD: Supplemental page attached 0

L ”_i“;ﬁ a10.02 8 ﬁagc Arwed Bun/m 2. b . 128
R -3 qi0.00 M oo Lossesin O ﬁdw Jodls ﬁi u __‘f
-' G'fmt Thdﬁ 204 .

- x =
! noo X .
Mel = Pte: Ma02, 1005, 2m0.8, 3= 1.6, 4m2 4, S5m3b, 6m4.8, TwS5.6 Smbd, 9w 7.2, 10=8.0)
Supplemental page points _
v, M'{
i DISTRIBUTION:
Page Subtotal Iﬂ&
; ) White (Origingl} / Clark Pink / Defenss Attorney
Effective Date: January 1, 1994 Qreen / OC Data Qoldanrod / DC Offendar Fis '
Cenary / Siatd Attomsy ,.7




s
i
-

i " age 1 Subtotal I

V. Legal Status Violation =4 Points ) | Y. _Q_
V1. Release Program Violation - ¢ Points X Number of Violstions (Max 18Pts) = VI, __Q___
Vil. Firearm or Destructive Device = 18 Points VIi, ._L
VIIL Semi-Automatic Weapon or Machine Gun =25 Polnts ' v, _{)

S

f

Subtotal Sentence Points,
IX. Enhancements (only one multiplier may be used)

Law Enforcement Protection Drug Trafficking
[[]1.5 Multiplier [ 2.0 Multiplier > [J 1.5 Multiplier Tl

Enhanced Subtotal Seatence Poiats IX. _Lg&l{

TOTAL SENTENCE POINTS l_’_&l’!

SENTENCE COMPUTATION

o If total sentessce points sre less than, or equal to 40, the sentencing court may not Impose a state prison sentence.
The segtencing court mey incresse total sentence points that are less than or equal to 40 by up to 15 percent ged may
impose a state prison sentence If the increased totel exceeds 40 points.

x 115§ =
Total Sentence Polnts Increased Sentence Points

o If total seatence points are greater than 40 and less then or equal to 52 the decision to Incarcerate in a state prison Is left to the
discretion of the court. If totsl seatrnce points are greater than 52 the sentence must be = state prison sentence,
© A state prison sentence is caicolated by deducting 28 from total or incressed senteace points.

192.4 wime 2 - 154,

Total Or Incrensed Sentence Pts. State Prison Months

b

'i&em!wdngemﬁmyhauuwdmmsepﬂmnmm by op to 25 percent except where the total sentence polnts
were Bess then or equal to 40 bat have been increased by wp to 15 percent to exceed 40 points. Any state prison sentence must
exceed 12 months. x .75 ”;Jg

IS—L{: “{ — Minimum State Prison Mouths
State Prison Months \ . 126 1?3

Maximom State Prison Months

TOTAL SENTENCE IMPOSED Y Months Days
State Prison _L_Ii — —————
County Jail [ —te e
Community Control
Probation

* Please designate the particolar type of sentence where an enhanced or mendatory sentence imposed.
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[ Hisbiteal Violent Felony Offender [ Guidetines Mitigsted Departure
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IN THE COUNTY/CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT,
IN AND FOR BROWARD COUNTY, FLORIDA

CASENO. 99~5739CF o A

JUDGE - '
STATE OF FLORIDA, Hﬂfﬂ wi fz

Plaintif,
Vs, :
. JUDGMENT AND
A : RESTITUTION ORDER
Ern ﬂS'fo Efiﬁf ens . : (F.5.775.089)
Defandant(s).
THIS CAUSE having come on to be heard on the _.,[__ZTA__ day of ,V ¢ VE!‘(‘C)“ CAD. t® 0?000'

upon the State's motion for an Order requiring that the Defendant herein, pursuant to §775.089, Florida Statutes, pay

restitution costs for the benefit of the aggrieved party herein:

(Name} D&fl!;fe WaedL Af;enulf

\ i Court,

s EZLB_N W Both Avense G otcEiin s

(City, State ZIP) Mar\‘/mfc ) F/amia, 2300 2 PR P L —
BY

and the Qourt béing fully advised in the premises, it is thereby

OFléEHED AND ADJUDGED as follows:
M Restitution is not applicable in this case because Hﬁ V‘bffﬂ S “fﬁ{‘;f ed o 'ﬁ"? ancie l /s vss

Gor which restifution was fe;%ffw’

O The State’s Motion is hereby granted and the Defendant shall pay restitution for the bensfit of the above-named

aggrieved party, in the total sum of

- (% ).

1. Payment shall be made to [J Clerk of Circuit Court (felony)
L1 Clerk of County Court {misdemeanor)
0 Parole & Probation (State - felony)
O County Probation (misdemeanor)

2. Payment Schedule [Check applicable instruction(s))

Total shall be paid in installment payments of $ payabie during the term of probation
ona [ weekly ([0 monthly basis.

pego .t _of -2 pagus 2 4 9 HVADD4D
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Judgment and Restitution Order, continued

The Depariment of Corrections is ordered to collect any monetary paymants made directly to the prisoner and any
compensation for work performed in community programs and pay the money to the aggrieved party untit restitution
is paid in full. See §946.002(2)(a){b)(c}, Florida Statutes.

The Department of Corrections or County Probation Officer is ordered to determine if the victim has received an
award from the Bureau of Crimes Compensation {Tel: 904/488-0848). If an award has been made to the victim the
Department of Corrections or County Probation Officer is ordered to collect from the prisoner and pay to the "CRIMES
COMPENSATION TRUST FUND" an amount of money equal to the award. See §§860.17, and, specifically, 960.17(4),
Fiorida Statutes.

The Department of Corrections and Parole & Probation Commission are ordered to make restitution payable to the
victim a special condition of any work release or any kind of early release program for the Defendant. See §§947.181,

Florida Statutes.

The Court retains Jurisdiction to modify restitution in this case.

Other, specified conditions:

IT I8 FURTHER ORDERED AND ADJUDGED that the Clerk of the Court shall provide to the aggrieved party named

herein a cenified copy hereof, in order for the aggrieved party to record this judgment as a lien, pursuant to §55.10,

Florida St;atutes.
#
ONE AND ORDERED at Fort Lauderdaie, Broward County, Florida, this / 2" A day of
oerber AD.© 2000,
HONORABLE Alfred [orww Tz
Judge of the County/Circuit Count
Copies:
State Attorney ()
Defense Counsel m}
Vigtim O (Cerified copy)
Probation Officer g
a

Dept. of Corrections

pege 2 of. 2 pages #VAOO4D
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IN THE CIRCUIN1 <OURT OF THE SEVENTEENTH JIjLACIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO: 98-5739CF10A
JUDGE: ALFRED HOROWITZ
STATE OF FLORIDA,
e | pen CBUFL
’ le.d
E{.EPK OF THE u\RGU\T COURT
VS, . : A on y 1 2000
ERNESTO BEHRENS o
Defendant.

ORDER FINDING DE_FENDANT TO BE SEXUAL PREDATOR
PURSUANT TO THE FLORIDA SEXUAL PREDATOR ACT AND

FOR SUBMISSION OF BLOOD FOR DNA DATABASE

THE DEFENDANT, having been convicted of Sexual Battery-Armed which
offense occurred on or after October 1, 1993, in violation of Florida Statute 794.011(3), it is

hereby,

ORDERED AND ADJUDGED that this Court finds the Defendant to be a Sexual
P';'edator pursuant to Florida Statute 775.21, et seq.

The Defendant is further ordered to submit to a blood draw for purposes of DNA

database in accordance with Florida Statute 943,325,

DONE AND ORDERED in Fort Lauderdale, Broward County, Florida this /5"

day of er, 2000.
e - A

HONORABLE ALFRED HOROWITZ

Judge of the Circuit Court

copies furnished:

DENNIS SIEGEL
Assistant State Attorney
State Attorney's Office

TYRONE A. TERRELL, ESQ.
Attorney for the Defendant 251

DSLijt 10-02:08 MF-015(b)
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IN THE C[RCDIL . <OURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO: 98-5739CF10A
JUDGE: ALF RIE.!_D HOROWITZ
Cped 10 Open
STATE OF FLORIDA, : LERK pF THE CiRe ourt,
N ON__ oy - CIRCUIT GOy
Plaintiff, : By 2l

Vs.
ERNESTO BEHRENS

Defendant,

ORDER FINDING DEFENDANT TO BE SEXUAIL PREDATOR

PURSUANT TO THE FLORIDA SEXUAL PREDATOR ACT AND
FOR SUBMISSION OF BLOOD FOR DNA DATABASE

THE DEFENDANT, having been convicted of Sexual Battery-Armed which

offense occurred on or after October 1, 1993, in violation of Florida Statute 794.011(3), it is

hereby;

ORDERED AND ADJUDGED that this Court finds the Defendant to be a Sexual
Predator pursuant to Florida Statute 775.21, et seq.

I

The Defendant is further ordered to submit to a blood draw for purposes of DNA
database in accordance with Florida Statute 943.325.

DONE AND ORDERED in Fort Lauderdale, Broward County, Florida this =

day of er, 2000.
(12 2 > é S
HONORABLE AL Z

Judge of the Circuit Court
copies furnished:

DENNIS SIEGEL
Assistant State Attorney
State Attorney's Office

Attorney for the Defendant =

D3Ljt 10-02-08 MF-015(b)
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P(] 17th Judicial Clreult in and for Broward County
1 In the County Court in and for Broward County

DIVISION:

] Teatic | ORDER

[ 1 Other

THE STATE OF FLORIDA VS,

Ef n%fﬂ g rens DEFENDANT

Filed In Open Court,
CLERK OF THE CIRCUIT COURT

on  NOv 13 2000
BY /ﬂ/m

CASE NUMBER

CHARGE

-5739 LF jp A

DONE AND ORDERED THis | 3th__oay oF Movembes

The Stute of Florida's Motion To Imfp;e Senfence Which Is Ufu/an{
Deparfu,re Frm Recommended Cwideline Senfence i jrmi‘rd and the
Cowrt will :‘Mfasa an u,{:wani de,)arfure Senfmc, The Courl finds
that the Defendard  has been convicled on May 1992 in case
number 90-1320 CF 10A o€ Twn counls o Armed Bwjlary , level § offenses
wnder the Florida Se:wt!ﬂu}\:j ju:ﬂe/t‘ner’ and n this case wes Convicted of _
Sevual Batlery~Armed " level 10 offense. Bursuant To F.¢. 9210016 (3) (1)
(I‘i%)s Hes i5 @ valid 5raunpt for en ufwa,fpl Aeparfwa,

2000 ,

BROWARD COUNTY, FL.ORIDA.

COPIES: BSO - SAO

z N\




( IN THE cmg SOURT OF THE SEVENTEENTH
- ‘ & CELON JUDICIAL CIRCUIT, IN AND FOR BROWARD
P - COUNTY, FLORIDA
w4 G2 22

" casenos G9-57139C F /0A
vs. | ) a}‘.ﬂ-,‘f“?ﬁ e #5; Locw, +2

Epnesto Leheens - )

) FILE/ONLY - NOT FOR PROZT ™7

AY PER COURT ADMINISTRA: o

STATE OF FLORIDA,

ORI
>

ORDER FOR REIMBURSEMENT WHERE DEFENDANT HAS BEEN DECLARED
INDIGENT FOR COSTS

THIS CAUSE having come on for considaration by the Court upon the submission of an original sworn Motion for
-—-'T"""‘ e

Order for Costs by / /,’J f‘ 0one A . / + /Q_P_fi’/ ( » Esq., Attorney for Defendant, pursuant

to the Order Declaring Defendant Indigent for costs entered herein on m AR C l’\ i 3 ' 2 O} and the Court

having reviewed the Motion for Order for Costs and finding that the costs set forth thersin comply with the provisions of the
aforesaid Order Declaring Defendant Indigent for Costs, it is, therefore

ORDERED AND ADJUDGED that the Broward County Board of County Commissioners shall pay to

77/,{{&&149 Tﬁ reel| , Esq., the total sum of $ 7/ .00 , s

reimbursement for allowable costs expended in the above-captioned cause. A copy of the Order Declaring Defendant

Indigent for Costs, and copy of Judgment/Lien for Attorney's Fees and Costs are attached hereto and made a part hereof.
DONE AND ORDERED in Chambers, at the Broward County Courthouse, Fort Lauderdale, Florida on

this day of . 19

CIRCUIT/CRUNTY JUDGE

TYRONE  TERARELL

Attorney for Defendant

APPROVED FOR PAYMENT

AMOUNTS CHARGED TO INDEX SUB
/895 W. Commercint &{VD-) ¥ /35 0010-029-232_ [~ NA% w1170

FT. A FL 33309 =

Address | , PER:___ WM pate 12]1 o0
G5- 0737535 ', COURT ADMINISTRATOR'S OFFICE

Social Security/Tax ID # ﬁ‘J

251

P133-& (Rav/ 2/98) WHITE-Clark, GREEN-Public Dafender, YELLOW-court Administrator, PINK-State Attomey, GOLDENROD-Attomay



3 ) ' IN THE C!H‘ QURT OF THE SEVENTEENTH
JUDICIAL CIRCUIT, IN AND FOR BROWARD
COUNTY, FLORIDA

seno: G9-57T39CF/0A
JupaE:  Hopow Fz-

PR
fm et ¥

STATE OF FLORIDA, \.l/

Eﬂnestogéhﬂfﬂs l)‘f"  couRr

“"FILE ONLY - NOT FO
R PROCESSING
| AS PER COURT ADMINISTRATION

ORDER FOR REIMBURSEMENT WHERE DEFENDANT HAS BEEN DECLARED
INDIGENT FOR COSTS

THIS CAUSE having come on for consideration by the Court upon the submission of an original sworn Motion for

/
Order for Costs by _72’{ ronée 14 [er re | l , Esq., Attorney for Defendant, pursuant

to the Order Declaring Defendant Indigent for costs entered herain on m a. FCLI"I / 31 2000, and the Court

having reviewed the Motion for Order for Costs and finding that the costs set forth thereln comply with the provisions of the
aforesaid Order Declaring Defendé_nt Indigent for Cosls, it is, therefore
ORDERED AND ADJUDGED that the Broward County Board of County Commissioners shall pay to

_TZ/,IFG’)’JE_’ A"‘EffC//Esq.,thetotglsumofs Hol, 50 , as

reimbursement for allowable costs expended in the above-captioned cause. A copy of the Order Daclaring Defendant

Indigent for Costs, and copy of Judgment/Lien for Attorney's Fees and Cosfs are atiached hereto and made a part heraof;
DONE AND ORDERED in Chambers, at the Broward County Courthouse, Fort Lauderdale, Florida on

this day of , 19

~ CIRCUIT/COUNTY JUDGE
TYRONE _TERRELL -
Attorney for Defendant APPROVED FOR PAYMENT
/995 10, @mmem%&vb“ #/35 AMOUNTS CHARGED TO INDEX SUB
> 0010-029-232 /.~ g.zas _Swor
FT Apunerie , F1. 33309 — ‘
Address : Per:___( M| oate,_f] 10D
G5- OFG3TIF35S COURT ADMINISTRATOR'S OFFICE
Social Security/Tax 1D # {}P 255

P133-E (Rov/ 2/98) WHITE-Clerk, GREEN-Public Detender, YELLOW-court Adminlatrator, PINK-State Attomey, GOLDENROD-Atlomey



IN THE CIRCUIT COURT THE SEVENTEENTH C
JUDICIAL CIRCUIT
BROWARD COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, CASENO..  98-5739CFI0A / N
vs. JUDGE: HOROWITZ
ERNESTO BEHRENS, <,
..( @ ’(\
Defendant. f%_ "&':} (‘%0
KA
/ é‘fc‘éfb. O
: "%)’;“(/L 4'
-%ﬁfbfé 2
MOTION FOR NEW TRIAL LR

<%
The Defendant, in the above cause, through undersigned counsel, pursuant to F R.Cr.FA.580
through 3.610, moves this Honorable Court to order a new trial, or for such other and further relief as
is proper, on the following grounds:

I. The Defendant was tried in this cause beginning on August 9, 2000 and concluding
on September 14, 2000, beforethe Honorable Judge Horowitz.

2. The verdict in this case was contrary to Iaw and the weight of the evidence.
3. The State failed to bring forth competent and unrebutted evidence of Defendant’s guilt.
4. State failed to provide any evidence or rebut the testimony of the defense’s alibi witness.

5. The Court erred in the decision of matters of law during the course of the trial.

iSgasadanag

6. The Court erroneously admitted evidence presented by the State, specifically, oral swabs,
without proof of chain of custody, despite the probable tampering asserted by the

defense.

7. The Court erroneously admitted a hand written list of names produced by the State, for
the first time during the trial, thus, prejudicing the defense and violating discovery rules.

8. The Court failed to strike the potential jurors, after defense’s objection to an overly
prejudicial statement by a juror who was subsequently struck for cause.

9. The Defendant was prejudiced by the way in which the trial was commenced.
10. The Court failed to properly swear to venire panel before voir dire commenced.

11. The Court erroneously permitted the trial for the Defendant to be delayed. The jury in
this case was picked on August 10, 2000. The chosen panel, which was not sworn, was
then told to return on September 11, 2000 for opening statements. This delay severely
prejudiced the Defendant’s case. :

12. Defendant did not receive a fair trial, as the defense has received information, which may
amount to jury tampering. ‘

256
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13. Personal attacks by State Attorney during closing arguments were highly prejudicial, thus
denying defendant a fair trial.

14, Other grounds to be argued ORE TENUS.

WHEREFORE, the Defendant respectfully requests this Honorable Court grant this Motion
for New Trial.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was delivered via inter-
office mail to the Office of the State Attorney, Dennis Seigel, Esq., Broward County Courthouse,
Fort Lauderdale, Florida on: September 21, 2000

Andred Shelowitz, Esq.

Bar No. 0092622

Shelowitz & Shelowitz, P.A.

1895 West Commercial Blvd. Ste. 135
Ft. Lauderdale, FL. 33309

(954) 489-2204

B e o i



IN THE CIRCUIT COURT OF THE 17™ JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO.: 98-5739 CF10A

JUDGE:  HOROWITZ 5 %
STATE OF FLORIDA, 2 ] 2, :
Plaintiff, : "%@ =
ERNESTO BEHRENS, 2;: “;
Defendant. ? "% -

/
DEFENDANT'S AMENDED MOTION FOR NEW TRIAL
The Defendant, ERNESTO BEHRENS, by and though his undersigned counsel, pursuant to
Rule-3.580 through 3.610, moves this Honorable Court to order a new trial, on the following

grounds:

1. The Defendant was tried in this cause beginning on August 9, 2000 and concluding

on September 14, 2000, before the Honorable Alfred J.Horowitz.

: 2. The verdict in this case was contrary to law and the weight of the evidence.

a 3. The State failed to bring forth competent and unrebutted evidence of Defendant’s
guilt.

4. State failed to provide any evidence or rebut the testimony of the defense’s alibi
witness.

5. The Court erred in the decision of matters of law during the course of the trial.

6. The Court erroneously admitted evidence presented by the State, specifically, oral
swabs, and sheets without proof of chain of custody, despite the probable tampering
asserted by the defense.

7. The Court erroneously admitted a hand written list of names produced by the State,

disclosed for the first time during thé trial, thus prejudicing the defense and violating

discovery rules.

2
o
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8. The Court permitted the jury to hear that Ernesto Behrens was on a list of suspects
in a Dade County sexual battery and murder case.

9. The Court failed to strike the potential jurors, after defense’s objection to an overly
prejudicial statement by a juror who was subsequently struck for cause.

10.  The Defendant was prejudiced by the way in which the trial was commenced.

11.  The Court failed to properly swear in the venire panel before voir dire commenced.

12.  The Court erroneously permitted the trial for the Defendant to be delayed. The jury
in this case was picked on August 10, 2000. The chosen panel, which was not sworn,
was then told to return on September 11, 2000 for opening statements. This delay
severely prejudiced the Defendant’s case.

13.  The Defendant did not receive a fair trial, as the defense has received information,

L an alleged victim of sexual

which may amount to jury misconduct. [
battery in which the Defendant was previously tried and found not guilty, had contact
during the trial and jury deliberations with jurors and alternative jurors.

14. Personal attacks by the Assistant State Attorney on Defendant and defense counsel
during closing arguments were highly prejudicial, thus denying defendant a fair trial.

15.  The Court erred by not allowing the testimony of Paula Turgeon as to the
Defendant’s place of birth,

16.  Other grounds to be argued ORE TENUS.

WHEREFORE, the Defendant respectfully requests this Honorable Court grant this Motion

for New Trial.




CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that a true and correct copy of the foregoing was forwarded by U S.
Mail/Hand delivery to DENNIS SEIGEL, ESQ., OFFICE OF THE STATE ATTORNEY, 201 SE

6" Street, Fort Lauderdale, Florida 33301 this Q Z day of October, 2000,

JAMES S. LEWIS, ESQ.
Attorney for Defendant
~ Suite 100
500 SE 6" Street
Fort Lauderdale, FL 33301

Telephon <7949
By:
J S S. LEWIS, ESQ
rida Bar No.: 318957
3
3
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IN THE CIRCUIT COURT FOR THE 17™ JUDICIAL CIRCUIT

IN AND FOR BROWARD COUNTY, FLORIDA

STATE OF FLORIDA, Case #: 98-5739 CF10A " Y,
T

Plaintiff, Judge: HOROWITZ BT
sle. 4
e'h)_.)“,?/ ’

vs ﬁ(%%qi‘o
ERNESTO BEHRENS, e

<

Defendant.
/

SUPPLEMENTAL MOTION FOR NEW TRIAL

COMES NOW Defendant and presents this supplement to his motion for new trial and to
arrest judgment, and says;

1. At trial, the state presented two witness, Detective Moore and Technician Sharon
Hines. These witnesses were Dade County personnel. Both were involved with the acquisition,
;esting and distribution of certain alleged ‘swabs’ attributed to Defendant.

2. Detective Moore also testified in the case of State v. Behrens, case #97-

 case, asin this

22091CF10A4. The alleged victim in that case was one

case, Moore testified he took two ‘swabs’ from Defendant’s mouth for DNA testing.2 At a pre-trial

Jcase to suppress the ‘swabs’, Defendant testified that Moore took only one

hearing in thef

i Defendant was acquitted after a jury trial.

2 The ‘swab’ acquisition occurred in the course of the Dade police stopping people at
random for questioning in the "Tamiami murders’ investigation, Defendant happened to
be using a telephone when they confronted him and elicited identity information from him,
and later contacted Defendant at his home and pressured him to surrender a mouth-
sample ‘swab’ for DNA comparison in the ‘Tamiami murders’ investigation. Defendant
was excluded as a suspect in that case.

a2
b



‘swab’ from his mouth, and not two. The trial judge in that case, however, opted to believe Moore
and rejected Defendant’s testimony, notwithstanding the Dade County property receipt filled out by
Moore indicates only one ‘swab’ was taken. At trial, to the jury in the[SEMLcase, as in this case,
Moore reiterated he took two ‘swabs’ from Defendant. These ‘swabs’, i.e. one of them, is the

alleged source on which a DNA-profile is based and attributed to Defendant for comparison to

Pcase).3

various crime-scene IDNA sources (including swd judice and in the [

3. After the witness Moore testified in this cause, the witness Hines testified that in fact
four ‘swabs’ had been taken of and attributed to Defendant. Hines in fact referred to a document
showing that one ‘Teresa’ had physically received the four ‘swabs’ in the Dade County lab, but that
‘Teresa’ has since retired from employment there.

4, Hines’ testimony (in the midst of the jury trial in this case) that four ‘swabs’ were
supposedly taken of Defendant, and which constitute the source from which the DNA-profile being
attributed to Defendant is derived, had never before been disclosed to the defense - either in this case

&
3

or in the B Lcase. Likewise, the document to which Hines referred at trial in this case.

However, all of this un-disclosed information and documentation existed and was known to the state

prior to thefE L case and this case being instituted against Defendant.

5. The Defendant noticed the Court of this discovery violation, in presenting his ‘chain
of custody/tampering’ concerns based on the surprise testimony of Hines. The Court did not
conduct a Richardson hearing with respect thereto. See State v. Evans, 25 Fla. L. Weekly $744

(Fla. 2000), wherein the court said:

3 The police maintained from the beginning
that the perpetrator’'s alleged semen at the &
that at the @ scene (i.e. sub judice).

before Defendant was even a suspect,
" | scene was from the same source as

2
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“Although defense counsel did not specifically request that the trial court conduct a
Richardson hearing until after the defense rested its case, the trial court nevertheless
was required to conduct a Rickardson hearing upon being advised of a possible
discovery violation. See, e.g., Copeland v. State, 566 So. 2d 856, 858 (Fla. I*DCA
1990) (“There are no exact ‘magic words’ or phrases which must be used by the
defense in order to necessitate the inquiry but only the fact that a discovery request
has not been met.”).

A Richardson-hearing mandates inquiry as to “whether the violation (1) was willful or inadvertent;
(2) was substantial or trivial; and (3) had a prejudicial effect on the aggrieved party’s trial

preparation.” Id. See, e.g., Kucher v, Stafe 25 Fla. L. Weekly D1042a (Fla. 2™ DCA 2000)

(defense could have filed pre-trial motion to suppress related matter); Sackett v. State, 25 Fla. L.

Weekly D1582 (Fla, 2™ DCA 2000) (could have filed a motion in limine to exclude related
matter), Loisell v. State, 23 Fla. L. Weekly D90 (Fla. 4" DCA 1997) (“it is reasonably possible that
the change in appellant’s strategy between opening statement and closing argument was caused by
the admission of the undiscovered statement for matter].”).

®

6. The information and documentation first presented by the state through Hines’
:Eestimony in trial could have been utilized to impeach Moore, a key state witness. Notable is that the
jury in this case requested a re-reading or transcript of Moore’s testimony, unqualified by the
contradictory, materially different testimony of Hines. [Consider Jones v. State, 514 So. 2d 432
(Fla. 4™ DCA 1987), that the state must disclose an oral statement of awitness when such statement
materially alters a prior written or recorded statement provided in discovery.] Furthermore, the
defense was foreclosed by the state’s non-compliance with discovery from‘perceiving prior to trial

an actually suspect chain of custody as to the ‘swabs’, including with Hines and the potentially

critical — but undisclosed - witness ‘Teresa’. If not so obstructed, the defense would have

NS

L

)



investigated and attacked the integrity of the ‘swabs’ as the source of the DNA-profile being
attributed to Defendant, and thus by motion to suppress or in limineé excluded the DNA comparisons
in this case. For example, which of the ‘four swabs’ was used to create a DNA-profile assigned to
Defendant? Was it the ‘one swab’ Defendant has testified Moore only took of him? Or, was it one

of the ‘two swabs’ that Moore testifies he took of Defendant? Or, was it one of the ‘two additional

unaccounted for swabs’ testified to by Hines (with allusion to ‘Teresa’ and a document as

corroborative)? Compare Cridland v. State, 22 Fla, L. Weekly D1280 (Fla. 3™ DCA 1997):

The trial court erred in denying the defendant’s motion to suppress the evidence seized, as
the State failed to establish a proper chain of custody. " As a general rule, the state is not
required to elicit testimony from every custodian in the chain. Relevant physical evidence is
admissible unless there is some indication of probable tampering with the evidence." Dodd v.
State, 537 So. 2d 626 (Fla. 3d DCA 1988). In this case, the State failed to present testimony
from two witnesses who were critical links in the chain of custody. In light of the conflicting
evidence as to the quantity of the cocaine seized, the State failed to prove that the cocaine
seized and the cocaine introduced at trial were one and the same.

Sub judice, the evidence as to the number of ‘swabs’ taken from Defendant is conflicting, such that
there is a substantial question and failure to prove that the ‘swab’ used by the state to create the
i)NA-proﬁle introduced at trial and g ‘swab’ taken from the Defendant by Moore are one and the
same. It ought be noted that this Court recognized the manifest tampering probability. The Court
though mistakenly perceived itself as without jurisdiction to exclude the evidence and its fiuit, rather
preferring the jury to determine its probity and resolve the confusion. However, as in Cridland v.
State, supra, the Court erred in failing to exclude the ‘swabs’ and its derivatives for failure of the

state “to establish a proper chain of custody.”

7. That it appears the state was specifically aware of this conflict in the evidence, and

the existence of the witnesses and documentation establishing the conflict, long prior to

p%
o
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commencement of any charges against Defendant. See Henderson v. State, 24 Fla. L, Weekly §90
(Fla. 1999), that “Florida courts have uniformly held that prosecutors are imputed with
‘constructive knowledge and possession of evidence’ held by other departments of the executive
branch of Florida's government jor discovery purposes and therefore can be sanctioned for

discovery violations,” {[Citations omitted).

8. That, moreover, it appears the state’s agencies performed (in or about December

1997) a more sophisticated DNA analysis involving & ‘swab’ and semen from the crime scenes in this

case and in the R case, with a resull negating the Defendant’s profile as the supposed
perpetrator’s.4 This was done in Palm Beach County, with knowledge of the Broward State
Attorney’s Office and police. The Palm Beach procedure, documents, and the witnesses involved,
were never disclosed by the state though known to it. Defendant has post-verdict, since hearing
Hines’ testimony at trial regarding ‘four swabs’ somehow coming into existence, learned of these
Paim Beach County matters. Compare: Rainner v. State, 24 Fla. L. Weekly D895 (Fla. 4 DCA
§999) (giving of edited tape o defense, even though unedited original version is available,
constitutes adiscovery violation); Frierson v. State, 21 Fla. L. Weekly D1646 (Fla. 4" DCA 1996)
(conviction reversed where state failed fo disclose information which supported defense claim of
‘mistaken identity’, and where state caused certain witnesses o testify in a misleading or
inaccurate way), Mcarthur v. State, 21 Fla. L. Weekly D921 (Fla. 4" DCA 1996) (new trial
required where state mistakenly misled defense to believe it had an item in evidence which it did

not, same constituting a discovery violation notwithstanding the defense knew of the item’s

existence). And consider, Bailey v.-State, 25 Fla. .. Weekly D2127 (Fla. 2™ DCA 2000) (counsel

4 See footnote '3, supra.

N
-

'

P



ineffective for failure to discover reports and other documents containing information which could

have been used to impeach a key prosecution witness),

9. That the interests of justice warrant granting a new trial in this case, even if
sufficient prima facie evidence supports the verdict. See, Kelley v. State, 637 So. 2d 972 (Fla. 1*
DCA 1994); Tibbs v. State, 397 So. 2& 1120 (Fla. 1981); and Robinson v. State, 462 So. 2d 471
(Fla. 1" DCA 1984). In Robinson, the appellate court reversed a conviction for rape and remanded
for a new trial notwithstanding the ‘sufficiency’ of the evidence to support the verdict, in light of'the
tenuous nature of the incriminating evidence. The distinction between the ‘sufficiency’ of the
evidence and its ‘weight’ is discussed in the Kelley opinion. See: State v. Hart, 632 So. 2d 134
(Fla. 4" DCA 1994), citing and relying on Rebinson, supra:

the process of assessing whether the jury’s verdict is consistent with the weight of

the evidence necessarily requires that the trial judge ‘invade the fact-finding arena -

to act, in effect, as an additional juror.” * * * Furthermore, if the jury has been

deceived as to the force and credibility of the evidence, ' then the trial court’s duty

to grant a new trial is even stronger. Cloud [v. State], 110 So 2d [669,] 673 [(Fla.
3 1959)].

The evidence in Defendant’s case is wholly lacking in any corroboration of the DNA-profile
evidence; and, that evidence in turn is dependent upon an alleged ‘swab’ from among one, two or
Jour supposed sources. As this Court determined to leave it to the jury’s resolution, yet Defendant

has been deprived of any fair opportunity prior to trial to investigate and prepare as to the ‘chain of

custody’ and probable ‘fampering’ with the ‘swab’ creations — precisely to have assisted the trier of

fact therein. Coupled with the alibi defense, the failure of the useable fingerprints and hair samples
to comport with Defendant’s, and the failure of the alleged ‘victim’ to identify the Defendant, the

state’s evidence (or lack of evidence) presents a significant likelihood that an unjust conviction has



resulted. Moreover, inasmuch as the ‘chain of custod)’ has never been established to rebut the
manifest probability of ‘tampering’ with the swab-evidence, “the ‘jury has been deceived as to the
Jorce and credibility of th{at] evidence,’ {such that] the trial court’s duty to grant a new trial is
even stronger.” Cloud v. State, 110 So. 2d at 673. It is an imperative of this Court o assure that
justice has prevailed. Consider, State v. Harris, 20 Fla. L. Weekly D1578 (Fla. 5 DCA 1995),

distinguishing its facts with Tibbs’, fo wir

Tibbs was convicted and sentenced to death primarily upon the uncorroborated
testimony of a rape victim, whose testimony was impeached in several respects and
who was admittedly under the influence of marijuana at the time of the incident.
Unlike the Tibbs case, the essential facts in the instant case are corroborated by
several independent eyewitnesses and are not in serious dispute.

However, in Defendant’s case, there is no such corroboration of the essential facts, and the essential

facts are in serious dispute.

10.  The jury’s verdicts’ integrity in this case have been undermined for, inter alia, the

feasons aforesaid.

WHEREFFORE, this Court ought grant a new trial in the manifest interests of justice.

ITHEREBY CERTIFY a copy has been provided to the Office of the State Attorney, 201 SE

6™ Street, Ft. Lauderdale, FL, this 27 November 2000.

//KAYO
ttorng¥ for Defendant
ar #: 444677

7
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NA—37th Judicial Circuit in and for Broward County
[ 1 In the County Court in and for Broward County
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IN THE CIRCUIT COURT FOR THE 17™ JUDICIAL CIRCUIT
IN AND FOR BROW COUNTY, FLORIDA

STATE OF FLORIDA, ase #: 98-5739 CF10A
Plaintiff, Judge: HOROWITZ for ROTHSCHILD

o

-
Y B
@, 2 <
e Z,

'l-l

v
e
-

V§

r

ERNESTO BEHRENS, AL
«;ﬁg
e Xt

=l
Defendant. e
, Zos

MOTION TO CORRECT PRIOR RECORD < %
A

AND OBJECTION TO UPWARD DEPARTURE SENTENCE

COMES NOW Defendant and moves the Court correct the prior record of

Defendant, including for purposes of upward departure, for this:
1. Defendant’s prior criminal history includes his conviction and sentence in

case #90-1320 CF10A, in the 17" Judicial Circuit in and for Broward County, Florida.

This judgment and sentence were imposed 14 May 1992 pursuant to a plea bargain,

2. Defendant agreed to plead ‘guilty in his own best interest’ to, the highest
offense to which he agreed to plead being a ‘second-degree felony’ as set forth in the
‘Acknowledgment of Plea and Waiver of Rights’ form, the Honorable Judge John
Frusciante, Circuit Judge, presiding. See copy attached hereto.

3. That it appears to Defendant this Court has construed the plea in said case
to be for a felony punishable by life. However, as the plea form clearly reflects the

maximum penalty for the highest offense to which Defendant pled was 15 years, not life.



Bogsiinas .
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4, That it appears to Defendant this Court has departed from the applicable
guideﬁnes on the erroneous premise that the plea in said case Wwas for a felony punishable
by life.

5. The Court therefore needs to correct its sentencing order to accurately
reflect the level of prior offenses to which Defendant in fact negotiated his plea bargain
in the said earlier- case, and sentence Defendant sub judice in accord with thn;. applicable
guidelines without departure.

| WHEREFORE, Defendant so moves the Court.
I HEREBY CERTIFY a copy has been provided to the Office of the State

Attorney, 201 SE 6" Street, Ft. Lauderdale, FL, this 28 November 2000

KAYO MORGAN

Bar #: 444677
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Jun tye Civehit Court of the genmmnﬂ]
Judricinl Cirenit ‘
dn and for Sroward County, Tlorida

CRIMINAL DIVISIC™
JUNNAE JOHN A. FRUSCIAN, J

$TATE OF FLORIDA vs. S EVELTE B""‘M‘ - ASE NO,

r }“ - ._ ¥ 3 " | [ A >, .

LT

“"1".'.J 1 am dant, and 1 enter my plea of: gullly/nolo
centendere fuilty tn my best interest,’ 1o the follawing charges:

Maximum penalties

P Ji ( il st Len ,r\'ﬂ

“-.ﬁ, ) understand that I have the right to be represented by an attorney at all stages of
tisese proceedings until this case ts terminated: that I have a right to & jury triak; that !
have the right to compel the attendance of witnesses on my behalf: that 1 have the right
to confront and cross-examine witnesses testifying against me: that 1 have the right not
to testify or to fncriminate myseif: and that ! ma':z remajn silent if I so choose. [ herehy
waive and give ap ail of these fights by entering this ples. E_{J}

- s ‘

L 4. 1 understand that by my plea, ! give up the right to appeal any decisions made by the
gourt w date. 1 understand that I have the right to appeal only the jurisdiction of the
court to enier the judgment and the legaln}r of sentence entered herein and that any
such ngpeal must be filed within thirty days from the entry of ent in this case, If ]
cannut afford a lawyer for appeal, one will be appointed for me. g.éy°

© 4, I admit thnt there 18 a factual basis for the chargea to which I am pleading, ang 1
agree that the court may rely on the statements contained {n the probeble cause affidavit
and palice reports in determining this factual basts,

18, I understand that If the court accepts my plea to these charges, my sentence will be
! .

L Commonn Gomal foupnny o 3us fogens  S0eld Tt Onen Coup
G
B¢

QOthier than this proposed sentence, nobody hag made any promigses or repregentations
to me, nor has anyone threatened tie or in any way forced me (o enter this plea. [ am
deing this freely and voluntarity, 21 1



NOY—-28-20808 @5:58 ¢

(. v
6"6: [ have had enough time to fully discuss the facts and clreumstances surrounding my

arreat with my lawyer and [ do not need any further tme to review this case with my
attorney before entering into this plea. .

91 am reprezented by the undersigned attorney, with whom ! have discusged the
charges aguinst me and any and all possible defenses to these charges. Any gquestions |
have had about my ease have been answered to my satisfuction, snd 1 fee) my attormney

_has represented mie efiectively and I am satisfied with this representation,

’:-’;é:.:"‘l understand that any answers contained in this Acknowiedgment of Plea and Waiver
of Rights Furm can be used against me in a progecution for perjury, or a viclation of
probation/community control proceeding, '

]
‘1h I walve any right 1 might have to a Pre-Sentence Investigation.

N
£ 40, I understand that, 1f 7 am not a United States citizen, & plea In this case could have
“'negative conscquences ¢n my immigration atatus (ncluding, but not imited to,

deportation from this country,

,_{'tf/i-. 1 am not under the nNluence of any sleohotlic bevérage. drug or medieine at the
“time 1 sign this plea form. I am not suffering from &#ny mental or physical problems
which affect my understanding of this plea,

PLIECE ERA P

A 112, 1 have personally read the foregoing Acknowledgment of Plea und Waiver of Rights,
*“and I have peraonally placed my Inltals over the numher of each of the gsections 1 have
rend, 1 understand everything stated in the foregoing Acknowledgment of Plea mnd
Waiver of Rights, and I wish to enter my plen &t this time.

Dated___ % [w [ay Signed

| am the attorney of record and I have explained each of the above rights to the
Defendant, and to the best of my knowledge and bellef the defendant fully understands
ench and every one of them and the defendant has placed his/her {nitials over the

™ numbers of enach of thase gections above, { have lained the nature of the charges and

ang' possible defenses to these charges with the defendant, and | hereby coneur with the
° defendant's docislon te walve the above rights and to ent ples.

0 __
Dated § IW ( Ay Signed
ATTO. EFENDANT

[
et
v

.
el e hkria LR #

g TR 1 i, A St i v -

>
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IN THE CIRC RT OF THE 17™ JUDICIAL CIRCUIT ‘
IN AND ROWARD COUNTY, FLORIDA

STATE OF FLORIDA, /J0{ NOV 30 PM 2: 42 CASENO.. -98-5739 CF10A
Plaintiff, RECE e JUDGE:; HOROWITZ

vs, O EROWARD

ERNESTO BEHRENS,
Defendant.

JOINT STIPULATION FOR SUBSTIT 'ﬁON OF COUNSEL
Undersigned counsel, JAMES S. LEWIS, ESQ., and KAYO MORGAN, ESQ,, hereby
stipulate and agree that KAYO MORGAN, ESQ., shall be substituted as attorney of record in the _

above-styled cause,

All future correspondence and pleadings shall be sent to KAYO MORGAN, ESQ., 423-NE
3" Avenue, Fort Lauderdale, Florida 33301.

IHEREBY CERTIFY that a true and correct copy of the foregoing has been delivered by
U.S. Mail/Hand delivery to the OFFICE OF THE STATE ATTORNEY, 201 Southeast 6* Street,

Fort Lauderdale, Florida 33301 this ZQ day of i AL/ C% Q :ZE , 2000,

JAMES S. LEWIS, ESQ. KAYO MORGAN, ESQ.

Suite 100 432 Northeast 3™ Avenue

500 Southeast 6% § Fort Lauderdale, FL 33301-3234
Fort Lgu Telephone (954) 523.

Telep

By:

$'S. LEWIS, ESQ.
orida Bar No.: 318957

273
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IN THE CIRCUIT COURT FOR THE 17 JUDICIAL CIRCUIT ¢, &, =
oF & 6(\'
&'{’ ~ LY O
BER, A
STATE OF FLORIDA, fﬂ%gégfé ?f_
.. @'_’;:f_ 2
Plaintiff, S
e
P
VS
ERNESTO BEHRENS,
Defendant.

/

MOTION TO RESCHEDULE HEARING

COMES NOW counsel undersighed and moves the Court reschedule to concluding hearing on
Defendant’s motion for new trial and to arrest judgments, for this;

1. Defendant has retainéd undersigned to conclude his arguments for a new trial, based
on newly discovered evidence. Counsel has filed a motion setting forth the essential grounds; further
grounds will be argued ore fenus.

2. The hearing had been scheduled for 1 December 2000, However, counsel undersigned
ig required to be in Key West that day and cannot reschedule that matter, (4 felony case, J. Payne).

kS

; 3. That in any event counsel undersigned will need a short time (e.g. three weeks) within
thch to contact certain witnesses and familiarize himself with aspects of the recent trial in this cause.

4. That counsel has contacted Dennis Siegel, Assistant State Attorney, and he has no
objection to rescheduling this cause.

WHEREFORE, Defendant moves the Court reschedule the hearing.

THEREBY CERTIFY a copy has been provided to the Office of the State Attorney, 201 SE

6™ Street, Ft. Lauderdale, FL, this 30 November 2000.

KAYO MORGAN
Attorney at Law,
432 NE 3" Ayénue

Ft. Lauderfiafe, FL. 33301
(954) 9

6
KAYO MORGAN
Attorney for Difendant
Bar # 444677 - ‘ 9

-3
toudn
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IN THE CIRCUIT COURT FOR THE 17™ JUDICIAL CIRCUIT 2
< (=28
IN AND FOR BROWARD COUNTY, FLORIDA Y > ‘?0
22 %
STATE OF FLORIDA, Case#: 98-5739 CF10A 2L o T
%2, Ta
Plaintiff, Judge; HOROWITZ % '%
s ~ %,
o~
ERNESTO BEHRENS,
Defendant.
/

ORDER RESCHEDULING HEARING ON NEW TRIAL MOTION

THIS CAUSE having come on upon motion of the Defendant to reschedule the final
hearing on the defense motion for new trial, the Court having considered the same and being
adequately advised in the premises, it is hereby

ORDERED AND ADJUDGED that the said motion be, and same is hereby, GRANTED,
te wit: The hearing heretofore scheduled for 1 December 2000, a Friday, is cancelled and shall be

rgscheduled in due course. Mdﬂﬁ ; &W gI,Q-OOD &7 [0 30am .

DONE AND ORDERED in Broward County, FL this 30 November 2000,

CIRCUIT JUDGE ™\

Cc SAO
Defense



IN THE CIRCUIT COURT FOR THE 17™ JUDICIAL CIRCUIT

FOR BROWARD COUNTY, FL.ORIDA

STATE OF FLORIDA,
2
Plaintiff, . %,
% B <
Vs %o, v
4,’}%,(-’
L G
ERNESTO BEHRENS, K
d”»"z@; 2
Defendant. J:?

/

MOTION TO MAINTAIN DEFENDANT IN COUNTY JAIL

COMES NOW counsel undersigned and moves the Court order that Defendant be maintained
at the county jail pending disposition of his motion for new trial, and says:

1. The Court has ordered that Defendant be maintained at the county jail, and not
transported to Florida State Prison, until disposition of his pending motion for new trial.

. 2. That counsel undersigned has been recently retained to conclude said motion, and has
réquested the hearing be rescheduled from 1 December 2000 to accommodate an existing conflict and
the need to familiarize himself with the cause. (It is estimated no more than three weeks will suffice).

WHEREFQORE, Defendant moves the Court extend its order to maintain Defendant at the
county jail pending disposition of his motion for new trial.
IHEREBY CERTIFY a copy has been provided to the Office of the State Attorney, 201 SE -
6" Street, Ft. Lauderdale, FL, this 30 November 2000,
KAY0O MORGAN
Attorney at Law
432 NE 3" Avenue

Ft. Lauderdale, FL. 33301
(954) 523-5296

KAYO MORGAN
Attorney for Defendant ~
Bar # 444677 VAL
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IN THE CIRCUIT COURT FOR THE 17™ JUDICIAL CIRCUIT .. ‘7% .
S
) - &« T
IN AND FOR BROWARD COUNTY, FLORIDA .. N g
e, T,
STATE OF FLORIDA, ase# 98-5739 CF10A IV
Yoo iy
Plaintiff, Judge: HOROWITZ ’,}::,L P)
°%,
vs >
ERNESTO BEHRENS,

Defendant.
/

ORDER TO MAINTAIN DEFENDANT AT COUNTY JAIL

THIS CAUSE having come on upon motion of the Defendant to maintain Defendant at the
county jail until disposition of the pending defense motion for new trial, the Court having considered
the same and being adequately advised in the premises, it is hereby

ORDERED AND ADJUDGED that the said motion be, and same is hereby, GRANTED, to
\apt The order heretofore entered by the Court to maintain Defendant at the county jail pending
cﬁsposition of the motion for new trial is extended to a time after 1 December 2000 which shall be
designated by further order of this Court.

DONE AND ORDERED in Broward County, FL this 30 November 2600.

XY
/\

CIRCUIT JUDGE ™\

Cec SAO
Defense
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IN THE CIRCUIT COURT OF THE 17™ JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

)
STATE OF FLORIDA, ENO.: - 98-5739 CF10A _, % <,
A(‘:‘E
Plaintiff JUDGE:  HOROWITZ 4% & ‘o
. ’/: '(;/ .-—)'.‘_ \/ ’f/:
6’-’4413”‘ Cf': -~
VS . "7,3:;(;,; <\}F /,?‘}
ERNESTO BEHRENS, Gas,
D
Defendant. ‘i,
<%
/ A

ORDER GRANTING JOINT STIPULATION FOR SUBSTITUTION OF COUNSEL
THIS CAUSE came before the Court on the Joint Stipulation for Substitution of Counsel and

the Court having considered the same and being otherwise duly advised in the premises, it is,

therefore,
ORDERED AND ADJUDGED as follows:
1. The Joint Stipulation for Substitution of Counsel is hereby approved.

2. JAMES S. LEWIS, ESQ. shall be relieved of all further responsibility for
representation of the Defendant herein.
3, KAYO MORGAN, ESQ. shall be permitted to appear as counsel of record for the
Defendant in all further proceedings herein.
4, All future pleadings shall be served upon KAYO MORGAN, ESQ,, 432 NE 3*
Avenue, Fort Lauderdale, FL. 33301-3234.
DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County, Florida this

day of D”@W/b?/k , 2000,

ALFRED J. HOROWITZ
Circuit Court Judge

a0

4

Copies furnished to:

James 8. Lewis, Esq.

Kayo Morgan, Esq.

Office of the State Attorney
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IN THE CIRCUIT COURT OF THE 17™ JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

2=
CASENO. 98-STI9CFl0A 33 S
JUDGE:  HOROWITZ 2 @ =
STATE OF FLORIDA, Sem 0 3
o %:8 i ST
Plaintiff, Z‘<‘§§ -
-0 O
> gz » 7
ERNESTO BEHRENS, ‘BE
Defendant.

NOTICE OF APPEAL
DEFENDANT FOUND INDIGENT FOR P OSES OF APPEAL

NOTICE IS HEREBY GIVEN, that the Defendant, ERNESTO BEHRENS appeals to the
Fourth District Court of Appeals of the State of Florida the Judgment and Sentence, entered on
November 14, 2000, by the Honorable Alfred J. Horowitz, A copy ofthe indigency order is attached.

DATED this day r, 2000. -

C SERVI
. IHEREBY CERTIFY that a true and correct copy of the foregoing was forwarded by U.S.
Mail/Hand delivery to the OFFICE OF THE STATE ATTORNEY, 201 SE 6" Street, Fort
Lauderdale, Florida 33301 this day Mevembér, 2000,

JAMES S. LEWIS, ESQ.
Attorney for Defendant
Suite 100

500 SE 6% Street

Fort Lauderdale, FL 33301

S S. LEWIS, ESQ.
orida Bar No.: 318957
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IN THE CIRCUIT COURT OF THE 17™ JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

3
- [
CASENO. 98-5739CFI10A %, B =
JUDGE: HOROWITZ %ﬂg—;’fiz .
STATE OF FLORIDA, 22h T 7
Plaintiff, en =
] " %&@ .:
. Tl
v Y W
ERNESTO BEHRENS, !
Defendant.

/

MOTION TO FIND DEFENDANT INDIGENT FOR PURPOSES OF APPEAL
INT PUBLIC DEFENDER OF THE SEVENTEENTH
JUDICIAL CIRCUIT FOR PURPOSES OF APPEAL

" The Defendant, ERNESTO BEHRENS, by and though his undersigned counsel requests this
Honorable Court to find him indigent for purposes of appeal and to appoint the Public Defender of
the Seventeenth Judicial Circuit for purposes of appeal.

TE OF SERVICE
; 1HEREBY CERTIFY that a true and correct copy of the foregoing was forwarded by U.S.
Mail/Hand delivery to the OFFICE OF THE STATE ATTORNEY, 201 SE 6" Street, Fort
Ijé.uderdale, Florida 33301 thiso?_?__ day November, 2000.

JAMES S. LEWIS, ESQ.
Attorney for Defendant
Suite 100

500 SE 6™ Street

Fort Lauderdale, F1. 33301

Telep @ / 4) 523-7949
By: 4/

S S. LEWIS, ESQ.
lorida Bar No.: 318957
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IN THE CIRCUIT COURONOF THE 17 JUDICIAL CIRCUIT — \ X

IN OR BROWARD COUNTY, FLORH)A
BT R R

Eﬂii i 'r_: CEIVOASE NO.:- 98-5739 CF10A
‘L ?f&lﬁf— LCFW@QRT HOROWITZ,
STATE OF FLORIDA,

Plaintiff,
Vs,
ERNESTO BEHRENS,
Defendant.
/
ORDER FINDING DEFENDANT INDIGENT FOR PURPQOSES OF APPEAL
THIS CAUSE having come before the Court on motion of the Defendant, ERNESTO

BEHRENS to be found indigent for purposes of appeal and the Court being advised in the premises,
it is hereby:

" ORDERED AND ADJUDGED that the Court hereby finds the Defendant to be indigent for
purposes of appeal and appoints the Public Defender’s Office of the Seventeenth Judicial Circuit to
represent the Defendant in such appeal. James S. Lewis, Esq. shall be allowed to withdraw as

attomey of record.
i DONE AND ORDERED in Chambers, Broward County, Fort Lauderdale, Florida thxsgz’ X/

day of ﬂ W , 2000.

Circuit Court Judge

Copies furnished to:

James S. Lewis, Esq.

Office of the State Attorney

Public Defender’s Office, Seventeenth Judicial Circuit
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IN THE CIRCUIT COURT OF THE 17" JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

CASENO.: 98-5739 CF10A
JUDGE: HOROWITZ

STATE OF FLORIDA, .
[
Plaintiff, B D
¥ gx g
o B o
Vs, §§rﬁ'€, <“I'>_q %
ERNESTO BEHRENS, ggg o
=M o >
Defendant. TZo mx
e N @
/ £
“ (¥n )

STATEMENT OF JUDICTIAL ACTS TO BE REVIEWED

COMES NOW, the Defendant ERNESTO BEHRENS, by and though his undersigned
counsel, and files this Statement of Judicial Acts to be reviewed in the above styled case.
1. The Defendant was tried in this cause beginning on August 9, 2000 and concluding
on September 14, 2000, before the Honorable Alfred J. Horowitz.
2. The verdict in this case was contrary to law and the weight of the evidence.

The state failed to bring forth competent and unrebutted evidence of Defendant’s

. guilt.
‘ 4. State failed to provide any evidence or rebut the testimony of the defense’s alibi
witness.
5. The Court erred in the decision of matters of law during the course of the trial.
6. The Court erroneously admitted evidence presented by the State, specifically, oral

swabs, and sheets without proof of chain of custody, despite the probable tampering
asserted by the defense.

7. The Court erroneously admitted a hand written list of names produced by the state,
disclosed for the first time during the trial, thus prejudicing the defense and violating
discovery rules.

8. The Court permitted the jury to hear that Ernesto Behrens was on a list of suspects

in a Dade County sexual battery and murder case.

282



b il

9.

10.
11,
12.

13.

14.

15.

by U.8. Mail/Hand delivery the fg’ICE OF THE ST
Lauderdale, Florida 33301 this Nove

The Court failed to strike the potential jurors, after defense’s objection to an overly
prejudicial statement by a juror who was subsequently struck for cause.
The Defendant was prejudiced by the way in which the trial was commenced.
The Court failed to properly swear in the venire panel before voir dire commenced.
The Court erroneously permitted the trial for the Defendant to be delayed. The jury
in this case was picked on August 10, 2000. The chosen panel, which was not sworn,
was then told to return on September 11, 2000 for opening statements. This delay
severely prejudiced the Defendant’s case.
The Defendant did not receive a fair tria, as the defense has received information,

, alleged victim of sexual battery

which may amount to jury misconduct. B
in which the Defendant was previously tried and found not guilty, had contact during
the trial and jury deliberations with jurors and alternative jurors.

Personal attacks by the Assistant State Attorney on Defendant and defense counsel
during closing arguments were highly prejudicial, thus denying Defendant a fair trial
The Court erred by not allowing the testimony of Paula Turgeon as to the Defendant
place of birth.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was forwarded
ATE ATTORNEY, 201 SE 6" Street, Fort
day o F lavanbe r, 26{)0_

JAMES S. LEWIS, ESQ.
Attorney for Defendant
Suite 100

500 SE 6" Street

Fort Laudgsdal

495
S 8. LEWIS, ESQ.
rida Bar No.; 318957

"
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IN THE CIRCUIT COURT OF THE 17™ JUDICIAL CIRCUIT

IN AND FOR BROWARD COUNTY, FLORIDA
CASE NO.: 98-5739 CF10A

JUDGE: HOROWITZ

STATE OF FLORIDA,
Plaintiff,

VS,

ERNESTO BEHRENS,

Defendant.
/

DESIGNATION TO REPORTER AND REPORTER’S ACKNOWLEDGMENT
Defendant ERNESTO BEHRENS, files this Designation to Reporter and directs Official
Court Reporter, of Williams & Hahn Court Reporting Services, (954) 463-5071 to transcribe

an original and two (2) copies of the following to be used in this appeal:

1. The transcript of the trial including jury selection which commenced on August 9,

2000 through August 10, 2000 and continued on September 11, 12, 13, 14 and 15,
2000, and the sentencing which took place on November 13, 2000 and November 14,

2000,
The court reporter is directed to file the original with the Clerk of'the lower court and

2.
to serve one copy on each of the following;:
Office of the Public Defender, Seventeenth Judicial Circuit -
201 SE 6" Street e =
Fort Lauderdale, FL 33301 g= =2
2, = >
552 ©
Office of the Assistant Attorney General g:g:.g & 8
1655 Palm Beach Lakes Boulevard, Suite 300 =8< o
West Palm Beach, FL 33401-2299 %6 X -
g8g ™ @
Respectfully submitted, ,‘i’% 0
JAMES S, LEWIS, ESQ.
Attorney for Defendant

500 SE 6 Street, Suite 100
Fort Layderdale, FL 33301
Telephtne {954)523-7949

By:
S S. LEWIS, ESQ.
lorida Bar No.: 318957
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‘ CERTIFICATE OF SERVICE
IHEREBY CERTIFY that a true and correct copy of the foregoing was forwarded by U.S.
Mail/Hand delivery to the OFFICE OF THE STATE ATTORNEY, 201 SE 6" Street, Fort

Lauderdale, Florida 33301and WILLIAMS & HAHN COUR RB?ORSEING SERVICES, INC_, 523
South Andrews Avenue, Fort Lauderdale, FI. 33301 this A~ day of Newvember, 2000.

JAMES S. LEWIS, ESQ.
Attorney for Defendant
500 SE 6™ Street, Suite 100

AT

;@ms S. LEWIS, ESQ.
rida Bar No.: 318957

REPORTER’S ACKNOWLEDGMENT

1. The foregoing designation was served on
2000 and received on , 2000,
2. Satisfactory arrangements have ) have not { } been made for payment of

the transcript cost. These financial arrangements were completed on

3, Number of trial or hearing days
4, Estimated number of transcript pages
5. The transcript will be available in approximately days and will be filed on or
before the day of , 2000.
OFFICIAL COURT REPORTER
2



IN THE CIRCUIT COURT OF THE 17™ JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA
CASE NO.:. 98-5739 CF10A
JUDGE: HOROWITZ

S1¥3ddV

STATE OF FLORIDA, o
Plaintiff, o 2
o [}
vS. = =y
Fo
322 ©
ERNESTO BEHRENS, - L EBSE
Defendant. -:;# £8<
RS
=
DIRECTIONS TQO THE CLERK -

The Defendant/Appellant asks that the Clerk insert and recite in full and include in the Record
on Appeal for the Clerk of the Circuit Court the following:

1. Transcript of all pretrial hearings, jury selection which commenced on August 9, 2000

through August 10, 2000 and continued on September 11, 12, 13, 14 and 15, 2000
and the sentencing which took place on November 13, 2000 and November 14, 2000
before the Honorable Alfred J. Horowitz in regard to the above styled case.

2. Copy of the Judgment and Sentence and/or disposition sheet.

Any and all pleadings in the case including the Information and Sentencing Score

Sheet ) g
DATED ’I'I-I[H#' day ofNovember, 2000.

JAMES 8§, LEWIS, ESQ.
Attorney for Defendant

500 SE 6" Street, Suite 100
Fort Lauderdale, F1 33301




CERTIFICATE OF SERVICE
IHEREBY CERTIFY that a true and correct copy of the foregoing was forwarded by U.S.

Mail/Hand delivery to the OFFICE OF THE STATE ATTORNEY, 201 SE 6% Street, Fort
Lauderdale, Florida 33301 this. day of November, 2000,

JAMES 8. LEWIS, ESQ.

Attorney for Defendant

Suite 100
500 SE 6™ Street

Fort Lauderdale, FL 33301
Telephone; (954) 523-7949

By:

I S S. LEWIS, ESQ.
rida Bar No.: 318957

LA
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IN THE CIRCUIT COURT FOR THE 17™ JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA
STATE OF FLORIDA,

Case #: 98-5739 CF10A
Plaintiff,
vs

Judge: ROTHSCHILD
ERNESTO BEHRENS,

o
bt
25
Defendant,

SCELLM

NOTICE OF APPEAL
TO THE CLERK OF COURT:

Please take note of this Defendant’s appeal to the 4th District Court of Appeal, West Palm
Beach, FL, to review the adverse jury verdicts and orders of judgment rendered 14 September 2000,
the sentencing order entered 13 November 2000, and the order denying the motion for new trial
e;;htered 13 November 2000; the Honorable Judge Horowitz, Circuit Court Judge, 17th Judicial

éircuit, Broward County, FL, having presided. Said orders are final orders subject to direct appeal.
NOTE: Defendant is indigent and the Court has appointed the Qffice of the Public Defender
to represent Defendant in this appeal.

West Palm Beach, FL, this 13 December 2000.

IHEREBY CERT]‘F_Y a copy hereofhas been delivered to the Office of the State Attorney, in
court, and mailed to the Office of the Attorney General, 1655 Palm Beach Lakes Blvd, Suite 300,

.

Attorhey for Dé
Bar #: 444677

L]
o0
0
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/ IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
U FOURTH DISTRICT, P.O. BOX 3315, WEST PALM BEACH, FL 33402

January 24, 2001

CASE NO.: 4D00-4484
L.T. No. : 98-5739 CF10A

Ernesto Behrens V. State Of Florida

Appellant / Petitioner{s), Appeliee / Resﬁondﬁ(s)

BY ORDER OF THE COURT:

G2 Nf" 10

%Ivaddv

3 ONYMOY
%nfmaam W

]
A0

ORDERED that the court reporter's request for an extension oﬁ%%e t%l
transcript with the circuit court is granted, and the time for preparation arﬁ@emg_& of
the transcript is hereby extended to and including February 16, 2001. Atfofmeys shall
natify this court of non-compliance; further,

ORDERED that all other time frames pertaining to the filing of the record and
briefs are hereby extended accordingly. See Fla. R. App. P. 8.300(b). (Appellant's
initial brief shall be filed within thirty (30) days from service of the index fo the record.)

| HEREBY CERTIFY that the foregoing is a true copy of the original court order,

Served:
State Attorney- Brow. Official Reporting Howard Forman, Clerk
James S. Lewis Public Defender-Brow.

Public Defender-P.B.
Attorney General-W.P.B.

kb

" immrg

tpfﬂ'rﬁlc-r

pactip Beuttonmatter
%Rﬂ. N BEUTT! EN—MULLER, Clerk

Fourth District Court of Appeal

2898
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, P.O. BOX 3315, WEST PALM BEACH, FL 33402

February 9, 2001
CASE NO.: 4D00-4484
L.T. No. : 88-5739 CF10A

Ernesto Behrens V. State Of Florida

Appeliant / Petitioner(s), Appellee / Respondent(s).

BY ORDER OF THE COURT:

ORDERED that the court reporter's (Erlinda Rodriguez of Williams & Hahn
Court Reporting Services) request for an extension of time to file the transcript with the
circuit court is granted, and the time for preparation and service of the transcript is
hereby extended fifty (50) days from the date of this order. Attorneys shall notify this

court of non-compliance; further,
ORDERED that all other time frames pertaining to the filing of the record and

briefs are hereby extended accordingly. See Fla. R. App. P. 9.300(b). (Appellant's

+ initial brief shall be filed within thirty (30) days from service of the index to the record.)

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.
b

YIoug
NEINE LR

) 1

i"v

1 5k

Served:

NG02 O

State Aftorney- Brow. et
—_)y

Official Reporting Willams & Hahn, Inc.
Jamss 8. Lewls Public Defender-Brow. Zem

Howard Forman, Clerk :

Kayo E. Morgan Public Defender-P.B. Attorney General-W.P.B;g:c‘
[~

Eﬂ

¢Z:2 Hd 21831160
d

kb

’%RJL%N BEUTTENMULLER, Cierk

Fourth District Court of Appeal

.
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& y,
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, P.O. BOX 3315, WEST PALM BEACH, FL. 33402

February 15, 2001

CASE NO.: 4D00-4484
L..T. No. : 898-5739 CF10A

Ernesto Behrens - V. State Of Florida
Appellant / Petitioner(s), Appellee / Respondent(s).
BY ORDER OF THE COURT:

]

ORDERED that appellant's motion filed January 23, 2001, to relié%sh §%sdiction
is granted. Jurisdiction is hereby relinquished to the trial court for thwty%ﬁ{]) da‘gs fo?’
consideration of appellant’s supplemental motion for new trial and motté}f-zg ccgzecro
prior record and objection fo upward departure sentence. _cgﬁ .,c 3>

The appellant shall forward to this court a copy of any order |ssued3¥énng w
relinquishment. It is further ordered that the appeilant shall monﬂorthr@oceeﬂmg in
the trial court. if further time is needed beyond this relinquishment perlod it shali be the

> duty of appellant to request an extension of time by proper motion to this court. This
+ case shall proceed in this court upon expiration of relinquishment unless otherwise

notified in writing by the parties.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

State Attorney- Brow. Howard Forman, Clerk Kayo E. Morgan
Attorney General-W.P.B. Hon. Alfred J. Horowitz

ch

ﬁ? Beatonmeattin

MARILAN BEUTTENMULLER, Clerk
Fourth Distrigt Court of Appeal
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IN THE CIRCUIT COURT FOR THE 17TH JUDICIAL CIRCUIT

IN AND FOR BROWARD COUNTY FLORIDA

STATE OF FLORIDA, Case#: 98-5739 CF10A
Plaintiff, Judges: COHN/ROTHSCHILD / HOROWITZ
& ~
Vs %g‘ %
Eﬁ x O
ERNESTO BEHRENS, g = 2
agl - -p
Defendant. gz T
/ =1 T —
2 5 @
DESIGNATIONS TO COURT REPORTER 5% £
TO: WILLIAMS & HAHN, INC. CAPITOL REPORTERS, INC.
Court Reporters 600 South Andrews Avenue, Suite #401
Ft. Lauderdale, FL Ft. Lauderdale, FL. 33301
Fax: 463-5073

Fax; 463-3799
Please transcribe the proceedings in this cause, including the enfire jury voir dire, the entire
trial and sentencing, which occurred the following times before the Honorable Alfred Horowitz, fo

wit: 7/10/00: 7/21/00; 8/9/00; 8/10/00; 8/29/00; 9/11-14/00, inclusive; 9/29/00; 11/2/00; 11/13/00;
and 12/15/00.

Please duly file the completed transcripts with the clerk of court for inclusion in the record on

the appeal of this case.

I HEREBY CERTIFY a copy hereof has been delivered to the Office of the State Attorney,
201 SE 6th Street, Ft. Lauderdale, FL this 15 March 2001.

KAYOE MORGAN, P.A.
Attoroey 4t };awl -

292
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IN THE CIRCUIT COURT FOR THE 17TH JUDICIAL CIRCUIT

IN AND FOR BROWARD COUNTY FLORIDA

STATE OF FLORIDA, Case#: 98-5739 CF10A -
[wr)

@m 5

Plaintiff, Judges: COHN/ROTHSCHILD / HOROWEEZ

2. o

Vs - el —

g22 7
oY)

ERNESTO BEHRENS, ' “£C X

oX B

=8 -

Defendant. / 3% g

DESIGNATIONS TO COURT REPORTER
ESQUIRE DEPOSITION SERVICES
P.O. Box 460070

Fort Lauderdale, FL 33346
Fax #; 522-3621

TO:

Please transcribe the proceedings in this cause which occurred the following times before the

Honorable James Cohn, to wit. 7/9/98: 10/19/98; 12/14/98; 12/18/98; 1/15/99; 4/15/99; 4/27/99;
6/16/99; and 6/24/99.

Please duly file the completed transcripts with the clerk of court for inclusion in the record on
the appeal of this case.

IHEREBY CERTIFY a copy hereof has been delivered to the Office of the State Attorney,
201 SE 6th Street, Ft. Lauderdale, FL this 15 March 2001

KAYQ E MORGAN, P.A.
Attorney 4t Law
432 NE 3" Avpmnss

Ft. Lauy W!& m_ 333{}1

& ‘Eaﬁ? 444&?’? :
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0 IN THE CIRCUIT COURT FOR THE 17TH JUDICIAL CIRCUIT

IN AND FOR BROWARD COUNTY FLORIDA

STATE OF FLORIDA, Case#: 98-5739 CF10A
Plaintift, Judges: COHN / ROTHSCHILD / HOROWITZ
" “ gh S
ERNESTO BEHRENS, S X
e
Defendant. g & 3
/ Sl
Xz »
AMENDED DESIGNATIONS 10 COURT REPORTER 35 =
_ £ =

TO: ESQUIRE DEPOSITION SERVICES
« P.O. Box 460070
Fort Lauderdale, FL. 33346
Fax #: 522-3621

Please transcribe the proceedings in this cause which occurred the following times before the

Honorable Ronaid Rothschﬂd fo wit: 8/4/99, 9/30/99, 1 1/2/99, 11/12/99; I 1/30/99, 121 7/99:
2/1 7/00; 3/24/00; 6/2/00 6/13/00: 6/23/00 6/29/00' 6/30/00 7/5-6/00. inclusive; and 7/18/60.

Please duly file the completed transcripts with the clerk of court for inclusion in the record on

the appeal of this case.

ITHEREBY CERTIFY a copy hereof has been delivered to the Office of'the State Attorney,
201 SE 6th Street, Ft, Lauderdale, FL this 14 March 2001,

KAYO B MORGAN, P.A,
Attorney 8t Law
432 bm:s*‘* At

£ par b mm |
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(./ N THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
\ FOURTH DISTRICT, P.O. BOX 3315, WEST PALM BEACH, FL 33402

March 22, 2001

CASE NO.: 4D00-4484
L.T. No. : 98-5739 CF10A

Ernesto Behrens - V. State Of Florida
) “’E g
Appellant / Petitioner(s), Appellee / Re zﬂ:_ g(s)2>
EEE ™ g
g3, N o
BY ORDER OF THE COURT: Zoz 2
sEr o3 =

ORDERED that appellant's motion filed March 15, 2001, to eﬂen@lquﬁhm@nt
of jurisdiction to trial court is granted. The relinquishment period is hereb’si‘.’extended
thirty (30) days from the date of this order.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

Slate Attorney- Brow. Howard 'Forman, Clerk Kayo E. Morgan
Attorney General-W.P.B, Hon. Alfred J. Horowitz

ch

" EOURT:
oia 'l‘kr.t:‘w T

RILYN BEUTTENMULLER, Clerk

Fourth District Court of Appeal

f )
o
)
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IN THE CIRCUIT COURT OF THE
17TH JUDICIAL CIRCUIT, IN AND
FOR BROWARD COUNTY, FLLORIDA

o

CASENO.: 98-5739CF10A
ERNESTO BEHRENS,

Defendant/Appellant, JUDGE: ROTHSCHILD e

- 2 S

25 =

VS, Yo :r.:n

STATE OF FLORIDA, CORRECTED DESIGNATION TO-FHE

Plaintiff/Appellce. " REPORTER, AND COURT REPORTER' f_a
ACKNOWLEDGMENT E RN,
/ o =
;oo o ‘5 <N

ERNESTO BEHRENS Defendant/Appellant, files this Corrected Des1gnat10n t&%epo@r as the two
previously filed Designations to Court Reporter did not include all of the dates required for full appellate review,
and directs the court reporter to transcribe an original and two (2) copies of the following portions of the trial
proceedings which must be included in the appeal record so as to enable the appellate court to conduct a full and
a&equate review:

1. The proceedings recorded by L. Foren of Official Reporting on July, 10, 2000 before the Honorable

Ronald Rothschild.

2. The proceedings recorded by D. Pearlman of Viva Voce on July, 21, 2000 before the Honorable Ronald

Rothschild.
3. The trial proceedings, including voir dire, recorded by E. Rodriguez of Hahn & Bailey on August 9, 2000
and August 10, 2000 before the Honorable Alfred Horowitz.

4. The proceedings recorded by C. Jasik of Official Reporting on August 29, 2000 before the Honorable

Alfred Horowitz,

5. The trial proceedings recorded by C. Jasik of Official Reporting on September 11, 2000, September 12,
2000, September 13, 2000 and September 14, 2000 before the Honorable Alfred Horowitz.

6. The proceedings recorded by C. Jasik of Official Reporting on November 2, 2000 before the Honorable

Alfred Horowitz.

7. The sentencing proceedings recorded by E. Rodriguez of Hahn & Bailey on November 13, 2000 before

296
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the Honorable Alfred Horowitz. [ (
8. The court reporter is directed to file the original and two (2) copies with the clerk of the lower tribunal.
ITHEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by interoffice mail
to the Office of the State Attorney, Broward County Courthouse, Fort Lauderdale, Florida 33301, and by U.S. Mail
to E. Rodriguez at HHahn & Bailey, 200 S.E. 6th St., Suite 200, Ft. Lauderdale, Florida 33301, L. Foren and C. Jasik
at Official Reporting, 524 S. Andrews Ave., Su}te 102, Ft. Lauderdale, Florida 33301, D. Pearlman at Viva Voce,
521 S. Andrews Ave., Suite 8, Ft. Lauderdale, Florida and the Department of Legal Affajxs;‘_tiﬁss Palm Beach Lakes

Blvd., 3rd Floor, West Palm Beach, Florida 33401-2299, this 24th day of April, 2001.

ALAN H, SCHREIBER
Public Defender

Dlsld St —

Debra A. Bookout, 968196
Assistant Public Defender

201 S.E. 6th Street, Rm 3872

Ft. Lauderdale, Fl 33301
Counsel for Defendant/Appellant
(954) 831-8514

REPORTER'S ACKNOWLEDGMENT

)
:

. The foregoing designation was served on and received

2. Satisfactory arrangements have( ) have not( ) been made for payment of the transcript costs. These

financial arrangements were completed on

3. Number of trial or hearing days

4. Estimated number of transcript pages

5a. The transcript will be available within thirty (30) days of service of the foregoing designation and will

be filed on or before the ___ - day of ,19_ . OR:
5b. For the following reason(s) the court reporter requests an extension of time of days for
preparation of the transcript(s) which will be filed on or before ;
257



6. Completion and filing o1 .uis acknowledgment by the court repor(;\“
constitutes submission to the jurisdiction of the court for all purposes in connection with these appellate

proceedings.

7. The undersigned court reporter certifies that the foregoing is true and correct and that a copy has been

furnished by mail( ) hand delivery( ), this day of , 19___, to each of the parties or
their counsel.

Court Reporter

Address:

R3S
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, P.O. BOX 3315, WEST PALM BEACH, FL 33402

\’("_ -

o2 wr
o Y
I -
.wz/ - o

CASE NO.: 4D364484 //
LT No.: 98-6738 GE40A 7,

Ernesto Behrens . V. State Of Florida : ’?C

'\‘v}r‘l’

April 30, 2001

f'\
b

Q\&\Q

Appellant / Petitioner(s), Appellee / Respondent(s).

BY ORDER OF THE COURT:

ORDERED that appeilant's motion filed April 20, 2001, to relinquish jurisdiction is
granted. Jurisdiction is hereby relinquished to the trial court for twenty (20) days from
the date of this order.

The appellant shall forward to this court a copy of any order issued during
relinquishment. [t is further ordered that the appellant shall monitor this proceeding in
the trial court. If further time is needed beyond this relinguishment period, it shall be the
duty of appellant to request an extension of time by proper motion to this court. This

~ case shall proceed in this court upon expiration of relinquishment uniess otherwise
: nofified in writing by the parties.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

Howard Forman, Clerk Kayo E. Morgan Attorney General-W.P.B.
Hon. Alfred J. Horowitz

ch

RILAN BEUTTENMULLER, Clerk

Fourth District Court of Appeal




(" (

IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

CASE NO: 98-5739CF10A
JUDGE: ALFRED J. HOROWITZ
STATE OF FLORIDA,
Plaintiff,
vs. : NOTICE OF FILING OF TRANSCRIPT

ERNESTO BEHRENS,

Defendant.

COMES NOW the State of Florida, by and through the undersigned Assistant
State Attorney, and respectfully notifies this Court and defense counsel that the State of Florida is
filing the transcript of the July 10, 2000, hearing in this matter before the Honorable Alfred J.

Horowitz, Circuit Court Judge, with the Clerk of the Circuit Court.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by U.S. Maihhand delivery this g day of May, 2001, to: Debra Bookout, ESQ.,
Assistant Public Defender, Broward County Courthouse, and Kayo E. Morgan, Esq., 432 N.E. 3©

Avenue, Fort Lauderdale, Florida 33301

MICHAEL J. SATZ
State Attorney

S,

DENNIS SIEGEL, EfQ.
Assistant State Attorney
Florida Bar #258131

201 S.E. Sixth Street, Suite 568
Fort Lauderdale, Florida 33301
(954) 831-6933

FAX: (954) 831-6936

DSLijt 05-02-03
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APPEARANCES:

DENNIS SIEGEL, ASSISTANT STATE ATTORNEY
By: DENNIS SIEGEL, ESQ.
On hehalf of the State of Florida.

TY TERRELL, P.A.
By: TY TERRELIL, ESQ.
On hehalf of the Defendant.

ANDREA SHELOWITZ, P.A.
By: ANDREA SHELOWITZ, ESQ.
On behalf of the Defendant.
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THEREUPON, the following proceedings were had:

MR. STEGEL: How are you, Judge? This 1s a transfer
from Judge Rothschild.

THE COURT: He spoke to me about this case. This is
the one where there's a speedy trial issue?

MR. SIEGEL: Right. Judge, there is a speedy trial
demand that we will be talking to Judge Rothschild about -=-
was basically picking a jury, and not swearing them within
the ﬁext two or three weeks, and then have the trial
commence like September 10th or something like that.

MR. TERRELL: Something to that, Judge. We filed a
speedy. I think there's a couple of issues as far as dates
that can and can't be tried as far as when attorneys are
available. We're kind of at your disposal, Judge.

When I last spoke to Judge Rothschild, he didn't
know if you were going to just pick the jury or if you were
going to actually try the case or hear the motions. We're
kind of in limbo-

THE COURT: (Interposing) What kind of motions are
they?

MR. SIEGEL: It's a Williams Rule Motion.

THE COURT: I thought he was going to hear that?

MR. SIEGEL: We were there last Thursday oxr Friday,
I forget which. He was kind of saying it's kiﬁd of up in

the air, kind of what you wanted to do is what he kind of

303
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indicated. He said he didn't want to leave you with
garbage, so he would clean up the case before you took 1it,
put he was going to talk to you about that.

THE COURT: This is regarding Mr. Behrens?

MR. SIEGEL: Yes, Judge.

THE COURT: He speaks English?

MR. SIEGEL: Yes.

THE COURT: How long will it take to try the case?

MR. SIEGEL: It will probably take five, six days or
s0.

THE COURT: Well, I guess, the gquestion is:

It's Judge Rothschild's case. It sounds like the
immediate concern is just getting a jury picked?

MR. SIEGEL: Correct.

THE COURT: So I can go ahead and do that, and then
—— and I can set it for a date in September, and I think 1f
Judge Rothschild wants to try the case, it's his case, he
can try it. If he wants me to try it, I'1l try it.

What's happening is -- and the reason I'm a little
hesitant is I'm not getting -- it's like a division that's
getting slowly filled. I don't know how filled I'll be in
September, I guess, is what it comes down to, but I
certainly don't mind picking the jury. When did you want to
do that? |

MR. TERRELL: If I had my preference, Judge, between
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the 27th of July -- no, this 24th is a Monday.

THE COURT: I'll bhe out of town. I leave town the
25th of July for a couple weeks. Why can't we pick the jury
before that?

MR. SIEGEL: Judge, we can't. Ms. Shelowitz is
going to be out of town.

MS. SHELOWITZ: The 14th to the 21st, but we knew
that might happen.

THE COURT: So why can't we pick the jury this week
if we had to?

MS. SHELOWITZ: Judge, just for the record, and we
have all discussed this, that I think we also talked about
it in Rothschild that the Defendant does object to his trial
being delayed once a jury is sworn. He wants his case to go
from jury right into the actual trial itself.

I believe that the problem with August is I believe
that the State had a problem with August, which is why the
delay until September, but I just want to do make a record
for Mr. Behrens that he wants his trial all at once. That's
the purpose for the demand.

THE COURT: Well, if he wants to waive his speedy
trial, then that can take the edge off and they can pick a
jury and do everything in September or whenever the -- the
only reason it's here from my understanding is-because of

the speedy trial issue.

305
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If he wanted to waive his right to speedy trial,
then it goes béck to Judge Rothschild, and then he'll
schedule it -- I assume, and I could be wrong, but I assume
he'll schedule it in September and we'll get the case tried.

MS. SHELOWITZ: He wants his trial now, I think is
what he's-

MR. TYRELL: (Interposing) Right. Actually, that's
what prompted the demand originally, Judge, is
Judge Rothschild has got a couple of Murder 1 cases going.

I think he's booked all the way to October, and that's what
prompted the speedy a couple of weeks ago. |

I believe, he's been in custody almost three years
now. He wants to move it forward as guick as possible.

THE COURT: Well, again, all I can do is I can pick
the jur? this week. From what you're telling me, you're
going to be out of town, Ms. Shelowitz, after the 14th, so I
can picKk the jury this week and go from there. I don't know
what else to suggest, otherwise it will have to go back to
Judge Rothschild and he'll have to do -- you said August is
no good for whatever reason?

MR. SIEGEL: Right. Judge, there is a problem with
a witness as well as some various vacation plans, with the
primary problem is with the witness.

THE COURT: So the only time available for me, and

working in Ms., Shelowitz's schedule, is this week.
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MR. TERRELL: Okay.

THE COURT: I would pick the jury -- can we do it
Friday?

M3. SHELOWITZ: I won't be here Friday, but Judge,
we planned that if Mr. Terrell has to pick the jury, that's
what we'll have to do to make sure that Mr. Behrens gets
this trial started. I den't want to make it difficult.

THE COURT: I would need -~ this is a life felony,
so I would need 30 people. I think they have to special
order those, so why don't we set aside this Friday to pick
Mr. Behrens' jury?

MR. TERRELL: Judge, is it possible we can start it
on Thursday?

THE COURT: It's possible.' ITt's going to depend on
how my week plays out. Part of the problem that I'm having -
is I don't have a docket clerk, and they're treating this
division initially as a Strike Force division, so I'm
getting cases in here on a daily basis that I don't know
anything about, so it's hard for me to really say how the
week plays out. I don't know.

The answer is, yes, it's possible. If you'll just
be flexible with me, I could let you know later in the week.

MR. SIEGEL: Judge, again, I'm more than happy to be
flexible. My only problem is I've got a hearing on the

West Palm Beach on an executive assignment on Thursday. If
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the Court's going to do it on Thursday, that's fine.

THE COURT: What time 1s your hearings?

MR. SIEGEL: It's a 1:00. I just need to call the
judge there. I might need it before that, because it's a
situation where the case was tried three years ago, and then
they have to do an inguiry of the jurors. They're trying to
summon the jurors back, so they've already been notified to
be there, so I'm not sure if they can cancel in time.

THE COURT: Is there somebody that can cover it for
you?

MR. SIEGEL: Because they ~- no, there's only one
person designated to do it.

THE COURT: Sounds like, I mean, I can start it at
9:30, but I don't know that we can get a jury picked in the
morning. We might -- I don't know if that gives you enough
time to really run up to West Palm or if you can. It sounds
like Friday is going to be the best chance.

MR. SIEGEL: Given that, Thursday, the thing that T
have, I think for me Friday would be the best thing.

THE COURT: I'll tell you what, why don't we just --
why don't we come back here Wednesday morning, or even
better yet, let's say, Wednesday at 1:30, and then I'll know
exactly where I am running into Thursday.

Let's just set Mr. Behrens for a status on 1:30 on

Wednesday, and we'll have a good feel, and if I should learn
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something before then, I'll call you.

MR. SIEGEL: Judge, as far as the Williams Rule
hearing, do you want us to go back to Judge Rothschild about
that?

THE COURT: Preferably, and ask him for sure if he
wants to try the case or if he wants me to.

MR. SIEGEL: Judge, I think Mr. Behrens' defense
counsel were ¢orrect that the Judge had strongly indicated
to us several times that he had special set-

THE COURT': (Interposing) And I'll try the case. I
mean, ideally, if he can handle the preliminary motions,
that would be wonderful. If he feels like he would rather I
do it because I'm doing the trial, I don't mind doing that,
but talk to him about it. Whatever he wants, I'll do.

MR. SIEGEL: Have a good day, Judge.

THE COURT: Thank ycu. I'll see you Wednesday.
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COURT CERTIFICATE

STATE OF FLORIDA
COUNTY OF BROWARD

I, LAURA A. FOREN, Shorthand Reporter, certify that

I was authorized to and did stenographically report the

foregoing proceedings and that the transcript is a true
record.
Dated this fﬂ!f”w day of July, 2000.
(Ao O (820
1Xuta A. Foren
Certified Shorthand Reporter
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IN THE CIRCUIT COURT OF THE
17TH JUDICIAL CIRCUIT, IN AND

FOR BROWARD COUNTY, FLORIDA

Ernesto Behrens, L2 ’“%‘%
Defendant/Appellant, CASE NO.: 98-5739CF10A é% =
= T
b Tha -~

Vs, JUDGE: Horowitz Tl 1
ga>
STATE OF FLORIDA, Additional ==L =
Plaintiff/Appellee. DIRECTIONS TO THE CLE s
g2
A ™

Defendant/Appellant, Eresto Behrens, directs the clerk to include the following items in
the record on appeal:

ITEM

DATE FILED (ON OR ABOUT)
1. Transcript of hearing held 7/10/2000

I HEREBY CERTIFY that a copy of the forcgoing Additional Directions to Clerk was

delivered by interoffice mail to the Office of the State Attorney, Broward County Courthouse
¥

Fort Lauderdale, Florida 33301, and by U.S. Mail to the Department of Legal Affairs, 1655 Palm

Beach Lakes Blvd., 3rd Floor, West Palm Beach, Florida 33401-2299, this 8th day of May, 2001

ALAN H. SCHREIBER
Public Defender

Mﬂ& /9«/%%

Debra A. Bookout, 968196

Assistant Public Defender

201 8. E. 6th Street
Broward County Courthouse, Rm 3872

Fort Landerdale, Fiorida 33301
(305)831-8514

Attorney for Defendant/Appellant
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, P.O. BOX 3315, WEST PALM BEACH, FL 33402

June 7, 2001
CASE NO.: 4D00-4484
L.T. No. : 98-5739 CF10A
Ernesto Behrens . V. State Of Florida
Appellant / Petitioner(s), Appellee / Respondent(s).
BY ORDER OF THE COURT:

ORDERED that the clerk's motion filed June 5, 2001, for extension of time is
granted, and the time for the clerk of the circuit court to prepare the record on appeal
and serve the index thereto is hereby extended thirty (30) days from the date of this

order.
u:'1"-' ..."':J
| HEREBY CERTIFY that the foregoing is a true copy of the cggaal agurt order
m\'-,‘_,’r’ .'2: -J.
Ser &
. [ B -
Served: %’E?’i - -
State Attorney- Brow. Howard Forman, Clerk James S, Lewis =<;m P
Public Defender-Brow. Kayo E. Morgan Public Defender-P.B.I285 |
Attorney General-W.P.B. P o
kb

%RIL%N BEUTTENMULLER, Clerk

Fourth District Court of Appeal
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\& IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, P.O. BOX 3315, WEST PALM BEACH, FL 33402

July 8, 2001

CASE NO.: 4D00-4484 . =

L.T. No. : 98-5739 CF10A - E

Ernesto Behrens V. State Of Florida =
Appellant / Petitioner(s), Appeliee / Respondent(&j.g o

BY ORDER OF THE COURT:

The court reporter, Erlinda Rodriguez, having failed to file the transcript in

accordance with this court's order of February 9, 2001, is ordered not to appear in any
further proceedings or depositions until the transcript is filed. The transcript shall be

filed by July 27, 2001. The reporter may be released from this provision by filing a

receipt signed by the Clerk acknowledging the filing of the transcript and delivering the
same to the office of Judge Paul L. Backman, Administrative Judge, Circuit Criminal

Division, who may notify the judges of the lifting of this order.

| HEREBY CERTIFY that the foregoing is a true copy of the original court order.

Served:

Williams & Hahn, Inc. Erlinda Rodriguez State Attorney- Brow,
Howard Forman, Clerk James S. Lewis Public Defender-P.8.
Fublic Defender-Brow. Kayo E. Morgan Attorney General-W.P.B.
Hon. Paul L. Backman Hon. Alfred J. Horowitz

ch

WM&Z}# mém»m%&
MARILAN BEUTTENMULLER, Clerk
Fourth District Court of Appeal
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%R}L NBEUTTENMULLER, Clerk
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EIN THE DISTRICT COURT OF APPEAIL. OF THE STATE OF FLORIDA

FOURTH DISTRICT, P.O. BOX 3315, WEST PALM BEACH, FL 33402
August 15, 2001

CASE NO.: 4D00-4484
L.T. No. : 98-5738 CF10A

Ernesto Behrens v, State Of Florida

Appellant / Petitioner(s), Appellee / Respondent(s).

BY ORDER OF THE COURT:

This court appoints Judge Paul Backman to hold such hearings arﬁ%nterjguch
= -
orders as are necessary to complete the transcript in this case within 45 days (agBea
filed December 5, 2000). 858 S q
325 - >
| HEREBY CERTIFY that the foregoing is a true copy of the origig coErt drder
o
. 28 LL)
= |
Served: B E

State Attorney- Brow.
Public Defender-P.B,
Attorney General-W.P.B,

Williams & Hahn, Inc.
Howard Forman, Clerk
Public Defender-Brow.
Hon. Paul L. Backman

Erlinda Rodriguez
James S. Lewis

Kayo E. Morgan
Hon. Alfred J, Horowitz

¢h

Fourth Distriet Court of Appeal
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[X] 17™ JUDICIAL CIRCUIT IN AND FOR BROWARD COUNTY
[1 N THE COUNTY COURT IN AND FOR BROWARD COUNTY

CERTIFICATE OF THE CLERK
DIVISION: CASE NUMBER:
CRIMINAL
9B-5739 CF1DA
APPEAL NUMBER:
00-4484
STATE OF FLORIDA
COUNTY OF BROWARD COUNTY

I, HOWARD C. FORMAN, CLERK OF THE CIRCUIT COURT, 17™ JUDICIAL
CIRCUIT FOR THE COUNTY OF BROWARD, STATE OF FLORIDA, DO
HEREBY CERTIFY THAT THE FOREGOING PAGES 1 TO 324 INCLUSIVE
CONTAIN A CORRECT TRANSCRIPT OF THE RECORD OF THE JUDGMENT
IN THE CASE OF STATE OF FLORIDA VS ERNESTO BEHRENS , AND
A TRUE AND CORRECT RECITAL AND COPY OF ALL SUCH PAPERS AND
PROCEEDINGS IN SAID CAUSE AS APPEARS FROM THE RECORDS AND
FILES OF MY OFFICE THAT HAVE BEEN DIRECTED TO BE INCLUDED IN
SAID RECORD BY THE DIRECTIONS FURNISHED ME.

1 1 15
THRU .
VOLUME 22 PAGE 1 TO 152 INCLUSIVE EMBRACE THE
TRANSCRIBED NOTES OF THE REPORTER AS MADE AT THE TRIAL AND
CERTIFIED TOME BY THEM.

IN WITNESS WHEREOF, I HAVE HEREUNTO SET MY HAND AND
AFFIXED THE SEAL OF SAIDCOURT THIS 11 pDAYOF OCT. 2001

HOWARD C. FORMAN, CLERK
T oy CIRCUIT COURT
g T Gy Dy, ~ BROWARD COUNTY, FLORIDA
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